RECORD OF PUBLIC COMMENTS

NOTICE OF INQUIRY: REQUEST FOR PUBLIC COMMENTS ON THE EFFECTS OF
EXPORT CONTROLS ON DECISIONS TO USE OR NOT USE U.S.-ORIGIN PARTS
AND COMPONENTS IN COMMERCIAL PRODUCTS AND THE EFFECTS OF SUCH
DECISIONS.

Publication in the Federal Register: January 5, 2009 (74 FR 263)
Comments due April 20, 2009

SOURCE SIGNER(S) OF DATE | NUMBER OF
COMMENT PAGES
1. UK Export Group for Brinley Salzmann 1/7/09 24
Aerospace and Defense
2. Mitsubishi Electric Tamostsu Aoi 1/8/09 1
Patton Boggs on behalf of )
& NoblePeak Vision Corporation Daniel E. Waltz 1/16/09 46
" Unidentified Australian Mike 1/20/09 1
Company
Spinner
5. Werkzeugmaschinenfabrik Nicolaus Spinner 1/26/09 3
GmbH
6. Toho Tenax America, Inc. Bob Varga 2/5/09 1
7. Hohmann & Pa}rtner Harald Hohmann 2/12/09 2
Rechtsanwaite
8. TriQuint Semiconductor Jennifer Thompson 2/17/09 9
Regulations and Procedures
9. Technical Advisory Julie La Cross 2/18/09 9
Committee
10. Hyperion C_ataly3|s Kenneth Hutton 2/18/09 6
International
11, | Cross Matcrl‘nTCeCh”O'og'eS’ Lisa A. Johnson 2/19/09 4
1. | Telefonaktiebolaget LM Ulrika Stillman 2/19/09 36
Ericsson
Center for Information on
13. Security Trade Control Tsutomu Oshida 2/19/09 9
(CISTEC)




SOURCE SIGNER(S) OF DATE | NUMBER OF
COMMENT PAGES
The Confederation of .
14, European Businesses Anka Schild 2/18/09 4
15, | Communications & Power Creighton Chin 2/20/09 2
Industries
Aircraft Electronics . .
16. Association Jason Dickstein 2/20/09 13
Aviation Suppliers . .
17. Association Jason Dickstein 2/20/09 11
Chamber of Industry and
18. Commerce for Munich and Christina Kechagias 2/20/09 8
Upper Bavaria
ALD Vacuum Technologies Rainer Debes and
19. GmbH Bernhard Herkert 2/11/09 6
Magellan Aerospace .
20. Corporation Bill Matthews 2/27/09 2
Japan Machinery Center for . .
21 Trade and Investment Haruhiko Kuramochi 3/6/09 15
Winston & Strawn LLP on
behalf of the Industry . .
22. Coalition on Technology Eric L. Hirschhorn 417109 20
Transfer (ICOTT)
National Association of Catherine Robinson
23. Manufacturers (NAM) 4/20/09 37
Mercury Computer Systems, . .
2. i nthd David Quimby 4/20/09 2
o5, TechAmerica Ken Montgomery 4/20/09 5
26. General Electric Kathleen Lockhard Palma | 4/20/09 4
27. RoIIs-Royce Canada, Ltd. Melanie Gariepy 4/20/09 1
8. The Boeing Company Norma Rein 4/20/09 5
29. Texas Instruments, Inc. Greg Chalkley 4/20/09 3
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nonprivileged foreign status (19 CFR 146.42)
is limited to 3.5 million square yards;

(3) Bauhaus must admit all foreign-origin
upholstery fabrics other than micro-denier
suede upholstery fabric finished with a
caustic soda solution to the zone under
domestic (duty-paid) status (19 CFR 146.43);
and,

(4) Bauhaus shall submit supplemental
annual report data for the purpose of
monitoring by the FTZ Staff.

Signed at Washington, DG, this 22nd day
of December 2008.
David M. Spooner,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. E8-31343 Filed 1-2—09; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign—-Trade Zones Board
[Order No. 1599]

Approval of Manufacturing Authority
Within Foreign—Trade Zone 158,
Vicksburg/Jackson, MS, H.M. Richards,
Inc. (Upholstered Furniture)

Pursuant to its authority under the
Foreign—Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u) (the Act), the
Foreign—Trade Zones Board (the Board)
adopts the following Order:

Whereas, the Greater Mississippi
Foreign—Trade Zone, Inc., grantee of
FTZ 158, has requested authority under
Section 400.28 (a)(2) of the Board’s
regulations on behalf of H.M. Richards
(Richards), to manufacture upholstered
furniture and related parts under FTZ
procedures within FTZ 158 Site 15 (FTZ
Docket 29-2007, filed 7-26-2007);

Whereas, notice inviting public
comment has been given in the Federal
Register (72 FR 43232, 8—3-2007);

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest if
approval were subject to certain
restrictions;

Now, therefore, the Board hereby
grants authority for the manufacture of
upholstered furniture and related parts
(upholstery seat covers) within FTZ 158
for H.M. Richards, Inc., as described in
the application and Federal Register
notice, subject to the Act and the
Board’s regulations, including Section
400.28, and further subject to the
following restrictions:

1)the manufacturing authority shall
not commence earlier than January
2, 2009 and shall remain in effect
for a period of five years from the
later of January 2, 2009 or the date
of approval;

2)the annual volume of the foreign
micro—denier suede upholstery
fabric finished with a caustic soda
solution that Richards may admit to
the zone under nonprivileged
foreign status (19 CFR § 146.42) is
limited to 3.6 million square yards;

3)Richards must admit all foreign—
origin upholstery fabrics other than
micro—denier suede upholstery
fabric finished with a caustic soda
solution to the zone under domestic
(duty—paid) status (19 CFR
§146.43); and,

4)Richards shall submit supplemental
annual report data for the purpose
of monitoring by the FTZ Staff.

Signed at Washington, DC, this 22nd

day of December 2008.

David M. Spooner,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. E8-31359 Filed 1-2-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

Foreigh—-Trade Zones Board
[Order No. 1598]

Approval of Manufacturing Authority
Within Foreign—-Trade Zone 158m
Vicksburg/Jackson, MS, Lane
Furniture Industries, Inc. (Upholstered
Furniture)

Pursuant to its authority under the
Foreign—Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u) (the Act), the
Foreign—Trade Zones Board (the Board)
adopts the following Order:

Whereas, the Greater Mississippi
Foreign—Trade Zone, Inc., grantee of
FTZ 158, has requested authority under
Section 400.28 (a)(2) of the Board’s
regulations on behalf of Lane Furniture
Industries, Inc. (Lane), to manufacture
upholstered furniture and related parts
under FTZ procedures within FTZ 158
Sites 14 (Belden, MS), 16 (Saltillo, MS),
and 17 (Verona, MS) (FTZ Docket 28—
2007, filed 7-26-2007);

Whereas, notice inviting public
comment has been given in the Federal
Register (72 FR 43233, 8—-3-2007);

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the

requirements of the FTZ Act and the
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest if
approval were subject to certain
restrictions;
Now, therefore, the Board hereby
grants authority for the manufacture of
upholstered furniture and related parts
(upholstery seat covers) within FTZ 158
for Lane Furniture Industries, Inc., as
described in the application and
Federal Register notice, subject to the
Act and the Board’s regulations,
including Section 400.28, and further
subject to the following restrictions:
1)the manufacturing authority shall
not commence earlier than January
2, 2009 and shall remain in effect
for a period of five years from the
later of January 2, 2009 or the date
of approval;
2)the annual volume of the foreign
micro—denier suede upholstery
fabric finished with a caustic soda
solution that Lane may admit to the
zone under nonprivileged foreign
status (19 CFR § 146.42) is limited
to 6.5 million square yards;
3)Lane must admit all foreign—origin
upholstery fabrics other than
micro—denier suede upholstery
fabric finished with a caustic soda
solution to the zone under domestic
(duty—paid) status (19 CFR
§146.43); and,

4)Lane shall submit supplemental
annual report data for the purpose
of monitoring by the FTZ Staff.

Signed at Washington, DC, this 22nd
day of December 2008.

David M. Spooner,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. E8-31360 Filed 1-2-09; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
[Docket No. 0812221638-81639—01]

Request for Public Comments on the
Effects of Export Controls on
Decisions To Use or Not Use U.S.-
Origin Parts and Components in
Commercial Products and the Effects
of Such Decisions

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Notice of inquiry.
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SUMMARY: The Bureau of Industry and
Security (BIS) is seeking public
comment on whether U.S. export
controls influence manufacturers’
decisions to use or not use U.S.-origin
parts and components in commercial
products and the effects of such
decisions. BIS is interested in obtaining
specific information about whether such
a practice occurs, and if so, its economic
effects in order to assess the
effectiveness of export controls as well
as the impact of export controls on the
U.S. economy.

DATES: Comments must be received no
later than February 19, 2009.
ADDRESSES: Comments may be
submitted via e-mail to
publiccomments@bis.doc.gov. Please
Refer to “Parts and Components
Inquiry” in the subject line. Comments
may also be sent to Parts and
Components Study, Office of
Technology Evaluation, Room 2705,
U.S. Department of Commerce, 14th
Street and Pennsylvania Avenue, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Jennifer Watts, Office of Technology
Evaluation, Bureau of Industry and
Security, telephone: 202-482-8343; fax:
202-482-5361; e-mail
jwatts@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

Export controls imposed by various
agencies of the United States
government, including, but not limited
to, those imposed by BIS necessarily
have an impact outside the United
States. Certain U.S. export control
regulations impose license requirements
or other restrictions on commercial
items manufactured outside the United
States if those foreign-manufactured
items contain U.S.-origin parts and
components. BIS is seeking information
to help it assess the impact of U.S.
export controls on decisions by
manufacturers whether to use U.S.-
origin parts and components in their
commercial products and the impact of
such decisions on the effectiveness of
export controls, the strength of the
defense industrial base, employment in
the United States, the financial strength
of U.S. industry, and the ability of U.S.
industry to compete in the market.

Specific and quantitative data, from
U.S. persons, as well as foreign entities
and governments, will be particularly
helpful to BIS’s assessment, but other
types of information, including
anecdotal information, will be useful as
well. Quantitative data that is
aggregated to reflect the combined
experience of a group of companies or

an industry segment also will be useful,
particularly if individual companies are
reluctant to provide company-specific
quantitative data.

Regardless of whether it is qualitative
or quantitative, if a comment asserts that
manufacturers have elected not to
include U.S.-origin parts and
components in a foreign-manufactured
commercial product because such
inclusion could subject the products to
U.S. export controls, the following kinds
of data would be useful to BIS’s
assessment:

e Any evidence or information about
the existence of advertising or marketing
efforts that use the absence of U.S.
origin components or exemption from
U.S. export controls as a selling point.

¢ Any information about possible
customer preferences for products that
do not contain U.S.-origin components,
and whether such preference may be
related to relevant U.S. export controls.

¢ Any information describing parts
and components that manufacturers
may elect not to use because of their
U.S. origin and any information
regarding the products into which such
parts and components are incorporated.

e Any information about sales lost by
U.S. suppliers to non-U.S. competitors.

e Any information about specific
commercial products that were designed
or modified to explicitly exclude U.S.
parts and components due to U.S.
export controls.

e Any information about decisions to
locate or relocate production facilities
outside the United States, including a
description of which items (including
relevant commodity classification
information, such as Export Control
Classification Number) would be
produced abroad.

¢ Any information about the possible
economic impact (e.g., employment,
outsourcing of specific expenditures
such as research and development) to
companies, industry segments or
communities of any decision not to use
U.S.-origin parts and components
because of U.S. export controls,
including any possible impact on the
ability to support specific defense
industrial base activities.

How To Comment

All comments must be in writing and
submitted to one of the addresses
indicated above. Comments must be
received by BIS no later than February
19, 2009. BIS may consider comments
received after that date if feasible to do
so, but such consideration can not be
assured. All comments submitted in
response to this notice will be made a
matter of public record, and will be
available for public inspection and

copying. Anyone submitting business
confidential information should clearly
identify the business confidential
portion of the submission and also
provide a non-confidential submission
that can be placed in the public record.
BIS will seek to protect business
confidential information from public
disclosure to the extent permitted by
law.

Dated: December 24, 2008.
Christopher R. Wall,

Assistant Secretary for Export
Administration.

[FR Doc. E8-31233 Filed 1-2—-09; 8:45 am]
BILLING CODE 3501-33-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Advance Notification of
Sunset Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

Background

Every five years, pursuant to section
751(c) of the Tariff Act of 1930, as
amended, the Department of Commerce
(“the Department”) and the
International Trade Commission
automatically initiate and conduct a
review to determine whether revocation
of a countervailing or antidumping duty
order or termination of an investigation
suspended under section 704 or 734
would be likely to lead to continuation
or recurrence of dumping or a
countervailable subsidy (as the case may
be) and of material injury.

FOR FURTHER INFORMATION CONTACT:
Dana Mermelstein, AD/CVD Operations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street & Constitution
Ave., NW, Washington, DC 20230;
telephone (202) 482-1391.

Upcoming Sunset Reviews for February
2009

There are no Sunset Reviews
scheduled for initiation in February
2009.

For information on the Department’s
procedures for the conduct of sunset
reviews, See 19 CFR 351.218. This
notice is not required by statute but is
published as a service to the
international trading community.
Guidance on methodological or
analytical issues relevant to the
Department’s conduct of Sunset
Reviews is set forth in the Department’s
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COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Virginia Advisory Committee
and a Subcommittee of the District of
Columbia Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA) that a joint project planning
meeting of the Virginia Advisory
Committee and a subcommittee of the
District of Columbia Advisory
Committee will convene on Thursday,
March 5, 2009, from 3 p.m. to 4 p.m.
The purpose of the meeting is to plan
future joint project activities.

The meeting will be conducted by
conference call and is available to the
public through the following call-in
number: (800) 516—-9896, access code:
98105. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls over wireless
lines, and the Commission will not
refund any incurred charges. Callers
will incur no charge for calls using the
call-in number over land-line
connections. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977-8339 and
providing the Service with the
conference call number and the access
code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Alfreda Greene,
Secretary of the Eastern Regional Office,
office number (202) 376-7533, TTY
(202) 376-8116, by 4 p.m., Tuesday,
March 3, 20009.

Members of the public are entitled to
submit written comments. The address
is Eastern Regional Office, 624 9th St.,
NW., Washington, DC 20425. Persons
wishing to submit their comments, or

who desire additional information
should contact Alfreda Greene,
Secretary, at 202—376—7533 or by e-mail
to: agreene@usccr.gov.

Records generated from this meeting
may be inspected and reproduced at the
Eastern Regional Office, as they become
available, both before and after the
meeting. Persons interested in the work
of these advisory committees are
advised to go to the Commission’s Web
site, http://www.usccr.gov, or to contact
the Eastern Regional Office at the above
e-mail or street address.

The meeting will be conducted
pursuant to the rules and regulations of
the Commission and FACA.

Christopher Byrnes,

Chief, Regional Programs Coordination Unit.
[FR Doc. E9-3516 Filed 2—18-09; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Application and Reports for
Registration as a Tanner or Agent.

Form Number(s): None.

OMB Approval Number: 0648—0179.

Type of Request: Regular submission.

Burden Hours: 112.

Number of Respondents: 54.

Average Hours per Response: 2 hours.

Needs and Uses: The Marine Mammal
Protection Act MMPA) (16 U.S.C. 1361
et seq., Sections 1371, 1373, 1374 and
1379), mandates the protection and
conservation of marine mammals and
makes the taking, killing or serious
injury of marine mammals, except
under permit or exemption, a violation
of the Act. An exemption is provided for
Alaskan natives to take marine
mammals if the taking is for subsistence
or for creating and selling authentic
native articles of handicraft and
clothing. The possession of marine
mammals and marine mammal parts by
other than Alaskan natives is therefore
prohibited (exception, 50 CFR 216.26:

beach found non-Endangered Species
Act (ESA) teeth or bones that have been
registered with National Marine
Fisheries Service (NMFS)). As native
handicrafts are allowed by the MMPA to
enter interstate commerce, an
exemption is also needed to allow non-
natives to handle the skins or other
marine mammal produce, whether to
tan the pinniped hide or to act as an
agent for the native to sell his handicraft
products.

Affected Public: Business or other for-
profit organizations; State, local or tribal
government.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 7845, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: February 12, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9—3457 Filed 2—18-09; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
[Docket No. 0812221638-9166-02]

Request for Public Comments on the
Effects of Export Controls on
Decisions To Use or Not Use U.S.-
Origin Parts and Components in
Commercial Products and the Effects
of Such Decisions

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Notice of Inquiry; extension of
comment period.

SUMMARY: This notice extends the
comment period for a notice of inquiry
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in which BIS requested comments on
the effects of export controls on
decisions to use or not use U.S.-origin
parts and components in commercial
products and the effects of such
decisions.

DATES: Comments must be received by
April 20, 2009.

ADDRESSES: Comments may be
submitted via e-mail to
publiccomments@bis.doc.gov. Please
Refer to “Parts and Components
Inquiry” in the subject line. Comments
may also be sent to Parts and
Components Study, Office of
Technology Evaluation, Room 2705,
U.S. Department of Commerce, 14th
Street and Pennsylvania Avenue, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Jennifer Watts, Office of Technology
Evaluation, Bureau of Industry and
Security, telephone: 202—482-8343; fax:
202—-482-5361; e-mail
jwatts@bis.doc.gov.

SUPPLEMENTARY INFORMATION: The
Bureau of Industry and Security
published a notice of inquiry requesting
comments on the effects of export
controls on decisions to use or not use
U.S.-origin parts and components in
commercial products and the effects of
such decisions (74 FR 263, January 5,
2009). That notice set a due date of
February 19, 2009 for receipt of public
comments by BIS. BIS is now extending
the comment period to April 20, 2009 to
allow the public more time to comment.

Dated: February 13, 2009.
Matthew S. Borman,

Acting Assistant Secretary for Export
Administration.

[FR Doc. E9-3525 Filed 2—-18-09; 8:45 am]|
BILLING CODE 3501-33-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-801]

Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam:
Rescission of Antidumping Duty
Changed Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 21, 2007, in
response to a request from an interested
party, the Department of Commerce
(“Department”) initiated a changed
circumstances review of the
antidumping duty order on certain
frozen fish fillets from Socialist
Republic of Vietnam (‘“Vietnam”). See

Certain Frozen Fish Fillets from
Vietnam: Notice of Initiation and
Preliminary Results of Changed
Circumstances Review, 72 FR 46604
(August 21, 2007) (“Initiation and
Preliminary Results”). We are
rescinding the changed circumstances
review because we have initiated an
administrative review covering the firms
in question and intend to address any
considerations arising from the changed
circumstances review within the context
of the 2007/2008 administrative review
of this order.

EFFECTIVE DATE: February 19, 2009.

FOR FURTHER INFORMATION CONTACT:
Javier Barrientos, AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone (202)
482-2243.

SUPPLEMENTARY INFORMATION:

Background

On August 21, 2007, the Department
issued its initiation and preliminary
results. See Initiation and Preliminary
Results. As part of the Initiation and
Preliminary Results, the Department
invited interested parties to submit case
and rebuttal briefs, and provided parties
the opportunity to request a hearing. Id.
at 46606. On September 20, 2007, the
Catfish Farmers of America and
individual U.S. catfish processors
(collectively ““Petitioners”) submitted
their case brief. No other party
submitted briefs. On September 25,
2007, Vinh Hoan Co., Ltd./Corporation
(“Vinh Hoan”’) submitted a rebuttal
brief. Based on parties’ comments in
their case and rebuttal briefs, the
Department issued Vinh Hoan a
questionnaire on February 13, 2008, and
received its response on February 29,
2008. Because the Department issued its
questionnaire subsequent to the briefing
schedule, we invited parties to comment
on Vinh Hoan’s February 29, 2008,
response. See Memo to the File, dated
May 16, 2008. On May 23, 2008, the
Department received a supplemental
brief from Petitioners. On May 28, 2008,
the Department received a rebuttal brief
from Vinh Hoan. Based on continuing
questions regarding affiliation issues,
the Department issued Vinh Hoan and
its affiliate a supplemental
questionnaire on September 11, 2008,
and received their response on
September 29, 2008.

On September 30, 2008, we initiated
the 2007/2008 administrative review on
certain frozen fish fillets from Vietnam.
See Initiation of Antidumping and
Countervailing Duty Administrative

Reviews and Requests for Revocation in
Part, 73 FR 56795 (September 30, 2008).
On October 29, 2008, the Department
issued its respondent selection
memorandum, wherein Vinh Hoan was
selected as a mandatory respondent in
the 2007/2008 administrative review.
On November 3, 2008, the Department
issued Vinh Hoan its initial
administrative review questionnaire,
including questions regarding its
affiliations. On November 24, 2008,
December 10, 2008, and December 23,
2008, the Department received Vinh
Hoan’s and its affiliate’s Section A,
Section C, and Section D questionnaire
responses.

Scope of the Order

The product covered by the order is
frozen fish fillets, including regular,
shank, and strip fillets and portions
thereof, whether or not breaded or
marinated, of the species Pangasius
Bocourti, Pangasius Hypophthalmus
(also known as Pangasius Pangasius),
and Pangasius Micronemus. Frozen fish
fillets are lengthwise cuts of whole fish.
The fillet products covered by the scope
include boneless fillets with the belly
flap intact (“regular” fillets), boneless
fillets with the belly flap removed
(“shank” fillets), boneless shank fillets
cut into strips (““fillet strips/finger”),
which include fillets cut into strips,
chunks, blocks, skewers, or any other
shape. Specifically excluded from the
scope are frozen whole fish (whether or
not dressed), frozen steaks, and frozen
belly—flap nuggets. Frozen whole
dressed fish are deheaded, skinned, and
eviscerated. Steaks are bone—in, cross—
section cuts of dressed fish. Nuggets are
the belly—flaps. The subject
merchandise will be hereinafter referred
to as frozen ‘“‘basa’ and ‘“‘tra” fillets,
which are the Vietnamese common
names for these species of fish. These
products are classifiable under tariff
article codes 1604.19.4000,
1604.19.5000, 0305.59.4000,
0304.29.6033 (Frozen Fish Fillets of the
species Pangasius including basa and
tra) of the Harmonized Tariff Schedule
of the United States (“HTSUS”’).1 The
order covers all frozen fish fillets
meeting the above specification,
regardless of tariff classification.
Although the HTSUS subheadings are
provided for convenience and customs

1Until July 1, 2004, these products were
classifiable under tariff article codes 0304.20.60.30
(Frozen Catfish Fillets), 0304.20.60.96 (Frozen Fish
Fillets, NESOI), 0304.20.60.43 (Frozen Freshwater
Fish Fillets) and 0304.20.60.57 (Frozen Sole Fillets)
of the HTSUS. Until February 1, 2007, these
products were classifiable under tariff article code
0304.20.60.33 (Frozen Fish Fillets of the species
Pangasius including basa and tra) of the HTSUS.



From: "Brinley Salzmann" <b.salzmann@the-dma.org.uk>

To: <publiccomments@bis.doc.gov>
Date: 1/7/2009 9:45:22 AM

Subject: Parts and Components Inquiry
Dear Sir,

With regard fo the request for pubiic comment on whether U.8. export
controls influence manufacturers' decisions to use or not use

U.S.-origin parts and components in commercial products and the effects
of such decisions, please see the attached survey resuits, in powerpoint
presentation format {plus the questionnaire, itself) that we compiled

from a survey of our Members some two+ years' ago. The Export Group for
Aerospace & Defence (EGAD) is a UK-based Indusiry grouping specialising
in export control matters, with some 255 individual members from 155 UK
companies, and this survey represented a sample snapshot of our Members'
{and their customers"} attitudes towards sourcing controlled technology
from the USA,

As a response, we drafled a press release, headed:

"Many UK Companies, and their International Customers, are now adopting
a “Buy American Last” Policy

The results of a recent survey of UK Industry by the Export Group for
Agerospace & Defence (EGAD) has revealed a disturbing trend for American
companies. Increasingly, British companies, including even the UK-based
divisions of US-owned companies, are now apparently adopting an
unofficial and unstated "Buy American Last" policy due to unsatisfactory
expetiences with US export control bureaucracy. Their experience of
dealing with US export licensing is increasingly affecting their

willingness, and that of their national and international commercial and
Government customers, to use the USA as a source of suppliers and
sub-contractors. Some 55.8% of Industry respondees to the survey
indicated that this was impacting adversely on the attractiveness of US
suppliers.

One EGAD Member company reported that:
"We are now actively telling our procurement staff to avoid using

US-sourced components wherever possible in view of the resulting burden
of compliance and record-keeping.""

| hope that this may assist you in your endeavours.




Regards,

Brinley Salzmann

Secretary, Export Group for Aerospace & Defence (EGAD)

clo DMA

Marlborough House

Headley Road

Grayshott

Hindhead

Surrey GU26 8LG

Tel: 01428 602622

Mobile: 07717 173670 [PLLEASE NOTE NEW MOBILE PHONE NUMBER]
Fax; 01428 602628

E-Mail: b.salzmann@the-dma.org.uk <maiito:b.salzmann@the-dma.org.uk=>
(work) or brinley.salzmann@ntiworld.com (home)

URL: www.egad.org.uk <http://www.egad.org.uk/>

This information is being circulated purely for the benefit of UK

Industry, and is not intended for further dissemination to other

companies, individuals or business interests outside of the UK. If any
addressees do seek to disseminate this information to any non-UK

parties, they must ensure that they have all necessary trade control

licences in place for any business that may be conducted as a resulit, in

line with their statutory legal requirements under the UK's Trade In

Goods (Controf) Order 2003, and the Trade in Controlled Goods (Embargoed
Destinations) Order 2004. Anyone with any queries on this should contact
the Export Control Organisation at the Department for Business,

Enterprise and Regulatory Reform (Tel: +44 (0)20 7215 8070, e-mail:
LU3.eca@berr.gsi.gov.uk <blocked::mailto:LU3.eca@berr.gsl.gov.uk> ). The
DMA accepts no legal responsibility for any actions resulting in

prosecutions arising from a failure fo obtain necessary trade control

licences from the British Government.

The information contained in this e-mail and any subsequent

correspondence is intended only for the person or entity to which it is
addressed and may contain confidential and/or privileged material. If

you are not the intended recipient the retention, dissemination,

distribution, copying or taking of any action of this e-mail message s

strictly prohibited. If you received this e-mail message in error,

please contact me immediately by telephone on +44 (0) 1428 602622 or by
e-mail at b.salzmann@ <mailte:b.salzmann@the-dma.org.uk> the-dma.org.uk
and delete the material from any computer,

Registered Office: DMA, Marlborough House, Headley Road, Grayshott,
Surrey GU286 6LG Tel: +44 (0)1428 607788

Reg.No. 1264602 England
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Dear Sir,

With regard to the request for public comment on whether U.S. export controls influence manufacturers'
decisions to use or not use U.S.-origin parts and components in commercial products and the effects of such
decisions, please see the attached survey results, in powerpoint presentation format (plus the questionnaire,
itself) that we compiled from a survey of our Members some two+ years' ago. The Export Group for Aerospace &
Defence (EGAD) is a UK-based Industry grouping specialising in export control matters, with some 255 individual
members from 155 UK companies, and this survey represented a sample snapshot of our Members' {and their
customers') attitudes towards sourcing controlled technology from the USA.

As a response, we drafted a press release, headed:

12

"Many UK Companies, and their International Customers, are now adopting a “Buy American Last” Policy

The results of a recent survey of UK Industry by the Export Group for Aerospace & Defence (EGAD} has revealed
a disturbing trend for American companies. Increasingly, British companies, including even the UK-based
divisions of US-owned companies, are now apparently adopting an unofficial and unstated "Buy American Last”
policy due to unsatisfactory experiences with US export control bureaucracy. Their experience of dealing with
US export licensing is increasingly affecting their willingness, and that of their national and international
commercial and Government customers, to use the USA as a source of suppliers and sub-contractors. Some
55.8% of Industry respondees to the survey indicated that this was impacting adversely on the attractiveness of
Us suppliers.

One EGAD Member company reported that:
"We are now actively telling our procurement staff to avoid using US-sourced components wherever possible
in view of the resulting burden of compliance and record-keeping.””

| hope that this may assist you in your endeavours.
Regards,

Brinley Salzmann

Secretary, Export Group for Aerospace & Defence (EGAD)

c/o DMA

Marlborough House

Headley Road

Grayshott

Hindhead

Surrey GU26 6LG

Tel: 01428 602622

Mobile: 07717 173670 [PLEASE NOTE NEW MOQBILE PHONE NUMBER]
Fax: 01428 602628

E-Mail: b.salzmann@the-dma.org.uk (work) or brinley.salzmann@ntiworld,com (home)
URL: www.egad.org. uk

This information is being circulated purely for the benefit of UK Industry, and is not intended for further
dissemination to other companies, individuals or business interests outside of the UK. If any addressees do seek
to disseminate this information to any non-UK parties, they must ensure that they have all necessary trade
control licences in place for any business that may be conducted as a result, in line with their statutory legal
requirements under the UK's Trade in Goods {Control} Order 2003, and the Trade in Controlled Goods
(Embargoed Destinations) Order 2004. Anyone with any queries on this should contact the Export Control
Organisation at the Department for Business, Enterprise and Regulatory Reform {Tel: +44 {0)20 7215 8070; e-
mail: LU3,eca@berr.gsi, gov.uk). The DMA accepts no tegal responsibility for any actions resulting in
prosecutions arising from a failure to obtain necessary trade control licences from the British Government.

The information contained in this e-mail and any subsequent correspondence is intended only for the person or
entity to which it is addressed and may contain confidential and/or privileged material. If you are not the
intended recipient the retention, dissemination, distribution, copying or taking of any action of this e-mail
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message is strictly prohibited. If you received this e-mail message in error, please contact me immediately by
telephone on +44 (0) 1428 602622 or by e-mail at b.salzmann@the-dma,org.uk and delete the material from
any computer.

Registered Office: PMA, Marlborough House, Headley Road, Grayshott, Surrey GU26 6LG Tel: +44 (0)1428
607788

Reg.No. 1264602 England
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EXPORT GROUP FOR AEROSPACE & DEFENCE
(EGAD)

Survey of Practical Experience of Dealing with US Export Controls
Please return by Friday 5 May 2006
Please complete and return by email or fax, this questionnaire to:
Brinley Salzmann at the DMA
Email: b.salzmann@the-dma.org.uk

Fax: 01428 602628
Note: all inputs will be treated with total anonymity
Please Delete/indicate and Comment as Appropriate

1. How significant (on a scale from 1 to 5, with 1 indicating nil or negligible and 5
indicating very considerable) are your company’s business dealings with the USA:
a) as a market for your products/services

b) as a source for suppliers and sub-contractors

and, on the same scale, how familiar are you with the US export control system
Comments:

2. Since late-2004 has there been any noticeable improvement in your experience in the
time taken fo process US export licences? Yes / No
Comments (including any indication of current turnaround timescales being
experienced):

3. Is your experience in dealing with US export licensing in any way affecting your
willingness to do business with the USA, or the attraction of the USA to your company:

a) as a market for your products/services Yes / No
b) as a source for suppliers and sub-contractors Yes / No
Comments:

4. Is experience with the US export control system affecting your commercial or
Government customers’ willingness for you to use US technology/suppliers? Yes/No
Comments:

5. Any other Comments, or examples of practical experiences:

Company Name (Entirely Optionai):




§EGAD

Eepoit Group for Aeraspato L Ditened

Bilateral Transatlantic
Defence Trade and
Collaboration

Background

« EGAD gave an informal briefing to the
House of Commons Defence Comnmittee on
6% December 2005 on UK Industry’s
perceptions of “what now, post the demisc
of the proposed [TAR waiver?”

+ BEGAD was challenged to produce a paper
on the issue, from UK Industry’s
perspective

« As part of this, EGAD conducted a survey,
in April 2006, of UK Industry

Survey Results on UK Industry’s
Practical Experiences of dealing
with US Export Controls

» Question: Since late-2004 has there been
any noticeable improvement in your
experience in the time taken to process US
expott licences?

« Answer: 83.7% of respondees said that
there had been no improvement, with most
of these reporting a deterioration

Survey Results on UK Industry’s
Practical Experiences of dealing
with US Export Controls

» Question: Is your expetience in dealing with US
export licensing in any way affecting your
willingness to do business with the USA, or the
attraction of the USA to your company:

a) as a market for your products/services

Answer: 67.4% of respondees replied that this
had not affected the attraction of the US market
— it is just too important

Survey Results on UK Industry’s
Practical Experiences of dealing
with US Export Controls

« Question: Is your experience in dealing with US
export licensing in any way affecting your
willingness to do business with the USA, or the
altraction of the USA to your company:

b} as a source for suppliers and sub-contractors

+ Answer: 55.8% of respondees replicd that this
was impacting on the attractiveness of US
suppliers as sub-contractors

Survey Results on UK Industry’s
Practical Experiences of dealing
with US Export Controls

Question: Is experience with the US export
control system affecting your commercial or
Government customers’ willingness for you to
use US technology/suppliers?

-

Answer: 55.8% of respondees replied that this
was resubting in their customers® willingness for
them to use US technology/suppliers




§EGAD
To submit your own comments,
contact:

Brinfey Salzmann
Tel; +44 (01428 602622
Fax: +44 (001428 602628
URL: www.the-dma.org.uk
E-Mail: b.salzmann@the-dma.org.uk




From: RPD PublicComments

To: MILLER, ASHLEY; WATTS, JENNIFER
Date: 2/9/2009 6:55:08 PM
Subject: Fwd: US Export controls affecting non US compnies

Ashley/Jennifer:

Please ses the following additional cornments submitted by Brinley Salzmann (Secretary, Export Group
for Aerospace & Defence -- U.K,) in response to BIS's January 5, 2009, request for comments
concerning the effects of U.S. export controls on foreign persons' decisions to use or not to use

U.S -origin products, parts, and components in foreign-made products.

>>> "Brinlay Salzmann" <b.salzmann@the-dma.org.uk> 02/09/08 6:50 AM >>>
Dear Sir,

With regard to our evidence (sent to you of 7th January 2008}, in
response to the request for public comment on whether U.S. export
controls influence manufacturers' decisions to use or not use

U.8.-origin parts and compaonents in commereial products and the effects
of such decisions, please see below some additional, further comments
from our Members, who have very real practical experience of both ITAR
and EAR.

A response needs to be placed in context. All Wassenaar Members and
adherents have controls on exports of military and dual-use goods. What
distinguishes US controls is the assumption of extraterritorial

jurisdiction on US-origin items/ftechnologies and their re-transfer and
re-export. UK Industry has repeatedly made it clear to our Government
that extraterritoriality (XT) is objectionable on grounds both of

principle and practice, even though UK XT controls apply only to UK
persons in a limited range of 'trade’ (ie brokering) transactions, and

not, as untder US law, to all controlled items exported from the US.

XT is objectionable in principle because it makes the same act committed
by the same person in the same place subject to 2 different

jurisdictions, This is clearly contrary to natural justice. It is bad

enough when one jurisdiction regards as criminal an act which is legal

in the other. It is worse when compliance with the law in one

jurisdiction requires breach of the law in the other. This is not a mere
hypothetical case. Export control staffs in Europe face this situation

every day when compliance with US law on internal transfers (the deemed
export rule), which requires discrimination on grounds of nationality,
requires breach of national and EU law, which bans discrimination o
grounds of nationality.

Remarkably, the US even asserts jurisdiction aver matters totally within
the discretion of foreign governments. In the context of ITAR124.16, the
Department of State claims the right to consider country of birth or
origin in addition to citizenship when 'determining nationality' see 72




FR 71785. The determination of nationality is and must be, of course,
entirely a matter for the country concerned.

XT is objectionable in practice because the difficulty of collecting
evidence and compelling the presence of witnesses makes the bringing of
successful prosecutions very problematic. Even supporters of XT export
control legislation accept that the number of such prosecutions is small

- only one (under Dutch jurisdiction} has been drawn to our attention,
While XT legislation may have certain merits in terms of a 'feel good'
factor for legislators and in terms of consfraining the travel options

of perpetrators, ineffective and ineffectual implementation means that

it is of limited adequacy as a deterrent, affecting mainly those

companies committed to compliance with the law in the countries in which
they operate, whilst leaving deliberate ilicit diverters largely

untouched.

To non-US companies the burden of compliance with [TAR/EAR is
substantial in two main areas. The first is in straightforward

compliance costs within the business. In order to ensure that controlled
items are transferred to or accessed only by authorised persons/
nationalities, requires comprehensive marking, tracking and
record-keeping of controlled items, coupled with thorough training and
awareness programmes. A recent independent audit of ITAR compliance
noted that the practice of treating controlled items as if they were
classified represented best practice. No calculation has been made of
the resulting extra costs, but these are clearly significant.

The second main burden, and that of primary interest to the BIS, is
that of compliance with re-export and re-transfer controls. The effect
of these controls is that components (above the de minimis limit in
the case of CCL items, of any value in the case of USML) place
re-transfer restrictions on the items into which they are incorporated.
This affects the flexibility both of the supplier and of the customer.

The main customer of most UK companies in the Defence Industry is our
own Ministry of Defence. The UK MoD has begun to regard with increasing
suspicion the impact of US export controls, which is seen to affect its
freedom to use, support and re-sell its equipment as it wishes. For the
last 2 years a defence contractual condition (DEFCON) has been in place
requiring suppliers to list items in their offering subject to export

controls, a measure clearly directed at the United States. Furthermore,

the UK MoD has gone an recard as rejecting foreign claims to XT
jurisdiction in the UK (while, in practice, complying with their

conditions} and refusing to sign DSP-83s on the same grounds.

So far as many UK companies are concerned, it is not their policy to




impose restrictions on the acquisition of US origin components. It is,
however, frequently their policy to require commercial and procurement
staffs to consider the costs and penallies of sourcing components from
the US; more than once, this has led to decisions to give preference to
non-US sources of supply.

The incorporation as original equipment of US engines and avionics into
fleets of commercial aircraft (for instance) has placed restrictions on

the operations of UK firms over and above those that would be imposed by
UK government controls, even though the aircraft in question were
designed and manufactured in the UK. 1t is difficult to believe that if
companies were fully aware at the time of the implications of sourcing
these components from the US, serious consideration would not have been
given to alternatives from alternate suppliers.

This example illustrales a wider point. Compliance is not a static
matter. it is the perception of Industry that over the last decade, and
particularly since 911, the rigour with which US export controls have
been interpreted has been considerably increased, even if, at least for
USML items, denial rates have remained very low {in the 1% region).
Swingeing fines and a safety first mentality has resulted in a more
burdensome application of essentially the same regulations. "Mission
creep' in the definitions of a 'defense service' and of ‘brokering' are
currently cases in point.

As a result, understanding of the implications of US controls in the

larger UK companies has also been considerably enhanced, though the
consequence, ironically, has been that the price of compliance has
becoime a matter of much more active consideration in these companies.
Conversely, however, their experience of dealing with subcontraciors and
acquisitions indicates that knowledge of export control compliance
requirements in Industry generally is decidedly patchy. Consequently,
and, again ironically, it is possible to conclude that part of the

reason why such controls have caused no more difficulty than they have
is because they are, it must be stressed through ignorance rather than
design, in practice far from fully implemented in companies involved
with US origin components.

I hope that this additional input may assist you in your endeavours.

Regards,

Brinley Salzmann




Secretary, Export Group for Aerospace & Defence (EGAD)

c/fo DMA

Marlborough House

Headley Road

Grayshott

Hindhead

Surrey GU26 6LG

Tel: 01428 602622

Mobile: 07717 173670 [PLEASE NOTE NEW MOBILE PHONE NUMBER]
Fax: 01428 602628

E-Maii: b.salzmann@the-dma.org.uk <mailto:b.salzmann@the-dma.org.uk>

{work) or brinley.salzmann@ntlworld.com
<mailto:brinley.salzmann@ntiworid.com> (home)

URL: www.egad.org,uk <http://www.egad.org.uk/>

This informaticn is being circulated purely for the benefit of UK

Industry, and is not intended for further digsemination to other

companies, individuals or business interests outside of the UK. If any
addressees do seek to disseminate this information fo any non-UK

parties, they must ensure that they have all necessary trade controf

licences in place for any business that may be conducted as a result, in

line with their statutory legal requirements under the UK's Trade in

Goods {Control) Order 2003, and the Trade in Controlled Goods (Embargoed
Destinations) Order 2004, Anyone with any queries on this should contact
the Export Control Organisation at the Department for Business,

Enterprise and Regulatory Reform (Tel: +44 (0320 7215 8070; e-mail:
LU3.eca@berr.gsi.gov.uk <blocked::mailto:LU3.eca@berr.gsi.gov.uk> ). The
DMA accepts no legal responsibility for any actions resulting in

prosecutions arising from a failure to obtaln necessary trade control

licences from the British Government.

The information contained in this e-mail and any subsequent

correspondence is intended only for the person or entity to which it is
addressed and may contain confidential and/or privileged material. If

you are not the intended recipient the retention, dissemination,

distribution, copying or taking of any action of this e-mail message is

strictly prohibited. If you received this e-mail message in error,

please contact me immediately by telephcne on +44 (0) 1428 602622 or by
e-mail at b.salzmann@the-dma.org.uk <mailto:b.salzmann@the-dma.org.uk>
and delete the material from any computer.

Registered Office: DMA, Marlborough House, Headley Road, Grayshott,
Surrey GU26 6LG Tel: +44 (0)1428 607788




Reg.No. 1264802 England
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From: RPD PubllcComments

To: MILLER, ASHLEY; WATTS, JENNIFER

Date: 2/9/2009 6:55:08 PM

Subject: Fwd: US Export controls affecting non US compnies
Ashley/Jennifer:

Please see the following addltlona) comments submitted by Brinley Salzmann (Sectetary, Export Group
for Aerospace & Defence -~ U.K.) In response to BIS's January 5. 2009, request for comments

concerming the effects of U.S. export controls on foreign parsons’ decisions to use of not to use U.S.-
origin products, parts, and componerts in foreign-made products,

>»> "Brinley Salzmann” <p.saizmann @the-dma.org.ulk> 02/09/09 6:50 AM »»>
Dear Sir,

With regard to our evidsnce (sent to you of 7th January 2009), In
response to the request for public comment on whether U.S. export
controls Influence manufacturers' decisiens to Use or not use

LL.S.-orlgln parts and components in commarcial products and the effects
of such declslons, please see below some additional, turther comments
from our Members, who have very real practlcal expetlence of both ITAR
and EAR,

A response needs to be placed in conlext, All Wassenaar Members and
acdherents have controls on exports of mililary and dual-use goods, What
distingulshes US controls Is the agsumption of extratertitorlal

jurisdiction on US-origin items/technologles and thelr re-transfer and
re-export. UK Industry has repeatedly mads it clear to our Government
that extraterritoriality (XT) Is objectionable on grounds both of

princlple and practice, even though UK XT controls apply only to UK
persons In a limited range of 'trade’ (le brokering) transactlons, and

not, ag undsr US |aw, to all controlled items exported from the US.

XT is objectionable in principle because it makes the same act committed
by the same parson in the same place subject to 2 different

jurlsdictions, This Is clearly contrary o natural justice. [t is bad

enolgh when one jurisdiction regards as criminal an act which is legal

in the other. It is worse when compliancs with the law In one

jurisdiction requires breach of the law In the other, This is not a mere
hypothetical case. Export control staffs in Europe face this situation
every day when compllance with US law on Internal transters (the deemed
export rule), which requires discrimination on grounds of natlonality,
requires breach of national and EU law, which bans discrimination on
grounds of natlonality.

Aemarkably, the US even asserts jurisdiction over matters totally within
the discretion of foreign governments. In the context of I[TAR124.18, the
Department of State clalms the right to consider country of birth or
origin in additlon to citizenship when 'determining nationallty' ses 72
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FR 71785, The dstermination of natlonality is and must be, of course,
entirely a matter for the country concerned,

XT is ohjectionable in practice because the difficulty of collecting
avidence and compelling the presence of withesses makes the bringing of
successful prosecutions very problematic. Even supporters of XT export
conhtral legislation accept that the nurmber of such prosscutions is small

- only one {under Dutch jurisdiction) has been drawn to our attention.
While XT lagislation may have cerfain merits in terms of a 'feel good'
factor for legislators and in terms of constralning the travel options

of perpetrators, ineffective and ineffectual Implementatlon means that

it is of imited adequacy as a deterrent, alfacting malnly those

companies commiited to compliance with the faw in the countrles in which
they operate, whilst leaving deliberate llticit diverters largely

untouched,

To non-US companies the burden of compliance with iTAR/EAR Is
substantial In two maln areas, The first Is in straightforward

compliance costs within the business. In order to ensure thal controlled
itams are transferred to or accessed only by authorised personsf
nationailties, requires comprehensive marking, tracking and
record-keeping of controlled items, coupled with thorough training and
awareness programmes. A recent independent audit of ITAR compllance
noted that the practice of treating controlled items as if they wers
clagsified represented best practice. No calcutation has been made of
the resulting extra costs, but these are clearly slgnificant.

The second maln burden, and that of primary Interest to the BIS, is
that of compliance with re-export and re-iransfer controls, The effect
of these conirols {s that components (above the de minlmis limlt in
the cage of CCL ltems, of any value in the case of USML) place
re-transfer restrictions on the items into which they are incorporated.
This affects the flexibility both of the supplier and of the customer,

The malt customer of most UK companias In the Defence Industry is our
own Ministry of Defence. The UK MoD has begun to regard with Increasing
suspiclon the impact of US export controls, which is seen to affect its
freadom to use, support and re-sell its equipment as it wishes. For the

last 2 years a defence contractual condition (DEFCON) has been in place
requiring suppliers to list ltams in their offering subject to export

controls, a measure cleatly directed at the United States. Furthermare,

the UK MoD has gone on record as refecting foreign claims to XT
Jurisdiclion in the UK (whils, In practice, complylng with their

conditions) and refusing to slgn DSP-83s on the sama grounds.

So far as many UK companies are concarned, it is not their policy to
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impose restrictions on the acqulsition of US otlgin components, it s,
however, frequently their pollcy to require commarclal and procurement
staffs to consider the costs and penalties of sourcing components from
the US; more than once, this has {ed to decisions to give preference to
non-U$S sources of supply.

The incorporation as original equipment of US englhes and avionics Into
flests of commercial aircraft (for instance) has placed restrictions on

the operations of UK firms over and above those that would be imposed by
UK governiment controls, even though the aircraft in question were
designed and rnanufactured in the UK, it is difficult to helleve that it
companias were fully aware at the tlme of the implications of sourcing
these components from the US, serious consideration would not have been
glven to alternatives from alternate suppliers.

This example illustrates a wider point. Compllance [s hot a static
maltar, It is the perception of Industry that over the last decade, and
particularly since 911, the rigour with which US exportt controls have
been interpreted has been considerably increased, even if, at least for
USML items, denlal rates have ramained very low (in the 1% region).
Swingeing fines and a safety first mentality has resulted In a more
burdensome application of essentlally the same regulations. 'Mission
gresp’ in the definitions of a 'defense service' and of "brokering' are
eurrently cases in polnt.

As a result, understanding of the impllcations of US controls In the

larger UK companies has also been considerably enhanced, though the
consaguence, lronically, has been that the price of complfance has
hacome a matisr of much more active consideratlon in these companies.
Conversely, however, thelr experience of deallng with subcontractors and
acquisitions indicates that knowledge of export control compliance
requirements in Industry generally is decidedly patchy. Consequently,
and, agaln jronlcally, It Is possible fo conclude that part of the

reason why such controls have caused no mots difflculty than they have
is bocause thoy are, it must be stressed through Ignorance rather than
design, In practice far from fully Implemented in companies Involved
with US orlgin components.

| hope that this additional input may assist you in your endeavours,

Regards,

Brinley Salzmann
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Sacretary, Export Group for Aerospace & Defence (EGAD)

cfo DMA

Marlborough House

Headley Road

Grayshott

Hindghead

Surrey GU26 6LG

Tel: 01428 602622

Moblle; 07717 173670 [PLEASE NOTE NEW MOBILE PHONE NUMBER]
Fax: 01428 602628

E-Mail: b.salzmann @the-dma.org.uk <mailto:b salzmann @the-tma.org.uk>
{(work) or brinley.salzmann @ntlworld.com

<mallto:brinley.satzmann @ntlworld.com> (home)
URL: www.edad.org, Uk <nttp; .egad.org.uk/>

This Information ig belng cireulated pursly for the beneflt of UK

Industry, and Is not intended for further dissemination to other

companies, Individuals or husinass interests outslde of the UK. If any
addressees do seek to disseminate this information to any non-UK

partles, they must ensure that they have all necessary trade control

licences in place for any business that may be conducted as a result, in

line with their statutory legal requirements undsr the UK's Trade in

Goods (Control) Order 2003, and the Trade In Controlied Goods (Embargoed
Destinations) Order 2004, Anyone with any querles on this should contact
the Export Control Organisation at the Department for Business,

Enterprise and Regutatory Reform (Tel: +44 (0)20 7215 8070, e-mail:
L1J3.008 @berr.gsl.qov,uk <plocked:imailto:LUB.eca @berr.gsl.gov.uk> ). The
DMA accepts na legal responsibility for any actions resulting in

prosacutions arlsing from a fallure to oblain necessary trade control

llcences from the British Government,

The information contalned in this e-mall and any subseguent

correspondence is intended only for the person or entity to which it is
addressed and may contaln confldentlal and/or privileged material. [f

you are not the Intended reciplent the retention, dissemination,

distribution, copying or taking of any action of this e-mail message Is

stricily prohiblted. It you recelved this e-mall message in error,

pleasa contact me Immedlately by telephone on +44 (0) 1428 602622 or by
e-malii at b.salzmann @the-dma.org.uk <mailto:b.salzmann @the-dma.org, uk>

and delste the matewtal from any computer.

Registered Qffice: DMA, Marlborough House, Headley Road, Grayshott,
Surrey GU26 6LG Tel: +44 (0)1428 607788
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From: "Brinley Salzmann” <b.salzmann@the-dma.org.uk>

To: <publiccomments@bis.doc.gov>

Date: 2/9/2009 6:55:15 AM

Subject: Further Evidence for the Parts and Components [nquiry
Dear Sir,

With regard to our evidence (sent to you of 7th January 2009}, in
response to the request for public comment on whether U.S. export
controls influence manufacturers' decisions to use or not use

U.8.-origin parts and components in commercial products and the effects
of such decisions, please see below some additional, further comments
from our Members, who have very real practical experience of both ITAR
and EAR.

A response needs to he placed in context. All Wassenaar Members and
adherents have controls on exports of military and dual-use goods. What
distinguishes US controls is the assumption of extraterritorial

jurisdiction on US-origin items/technologies and their re-transfer and
re-export. UK industry has repeatedly made it clear to our Government
that extraterritoriality (XT) is objectionable on grounds both of

principle and practice, even though UK XT controls apply only to UK
persons in a limited range of 'trade’ (ie brokering) transactions, and

not, as under US law, to all controlled items exported from the US,

XT is objectionable in principle because it makes the same act committed
by the same person in the same place subject to 2 different

jurisdictions. This is clearly confrary to natural justice. It is bad

enough when one jurisdiction regards as criminal an act which is legal

in the other. It is worse when compliance with the law in one

jurisdiction requires breach of the law in the other. This is not a mere
hypothetical case. Export control staffs in Europe face this situation
every day when compliance with US law on internal transfers (the deemed
export rule), which requires discrimination on grounds of nationality,
requires breach of national and EU law, which bans discrimination on
grounds of nationality.

Remarkably, the US even asserts jurisdiction over matters totally within
the discretion of foreign governments. in the context of ITAR124.16, the
Department of State claims the right to consider country of birth or
origin in addition to citizenship when 'determining nationality' see 72

FR 71785. The determination of nationality is and must be, of course,
entirely a matter for the couniry concerned.

XT is objectionable in practice because the difficulty of collecting
evidence and compeliling the presence of witnesses makes the bringing of




successful prosecutions very problematic. Even supporters of XT export
control legislation accept that the number of such prosecutions is small

- only one {under Dutch jurisdiction) has been drawn to our attention.
While XT legisfation may have certain merits in terms of a 'feel good'
factor for legislators and in terms of constraining the travel options

of perpetrators, ineffective and ineffectual implementation means that

it is of limited adequacy as a deterrent, affecting mainly those

compahies committed to compliance with the law in the countries in which
they operate, whilst leaving deliberate illicit diverters largely

untouched.

To non-US companies the burden of compliance with ITAR/EAR is
substantial in two main areas. The first is in straightforward

compliance costs within the business. In order to ensure that controlled
items are transferred to or accessed only by authorised persons/
nationalities, requires comprehensive marking, tracking and
record-keeping of controlied items, coupled with thorough training and
awarenass programmes. A recent independent audit of ITAR compliance
noted that the practice of treating controlled items as if they were
classified represented best practice. No calculation has been made of
the resulting exira costs, but these are clearly significant.

The second main burden, and that of primary interest to the BIS, is
that of compliance with re-export and re-transfer controls, The effect
of these controls is that components (above the de minimis limit in
the case of CCL items, of any value in the case of USML) place
re-transfer restrictions on the items into which they are incorporated,
This affects the flexibility both of the supplier and of the customer,

The main customer of most UK companies in the Defence Industry is our
own Ministry of Defence. The UK MoD has begun to regard with increasing
suspicion the impact of US export controls, which is seen to affect its
freedom to use, support and re-sell its eguipment as it wishes. For the

last 2 years a defence contractual condition (DEFCON) has been in place
requiring suppliers to list items in their offering subject to export

conirols, a measure clearly directed at the United States. Furthermore,

the UK MoD has gone on record as rejecting foreign claims to XT
jurisdiction in the UK (while, in practice, complying with their

conditions) and refusing to sign DSP-83s on the same grounds.

So far as many UK companies are concerned, it is not their policy to
impose restrictions on the acquisition of US origin components. It is,
however, frequently their policy to require commercial and procurement
staffs to consider the costs and penalties of sourcing components from
the US; more thah once, this has led to decisions 1o give preference to
non-US sources of supply.




The incorporation as original equipment of US engines and avionics into
fieets of commercial aircraft (for instance) has placed restrictions on

the operations of UK firms over and above those that would be imposed by
UK government controls, even though the aircraft in question were
designed and manufactured in the UK. It is difficult to believe that if
companies were fully aware at the time of the implications of sourcing
these components from the US, serious consideration would not have been
given to alternatives from alternate suppliers.

This example illustrates a wider point. Compliance is not a static
matter. |t is the perception of Industry that over the last decade, and
particularly since 911, the rigour with which US export controls have
been interpreted has been considerably increased, even if, at least for
USML items, denial rates have remained very low (in the 1% region).
Swingeing fines and a safety first mentality has resulted in a more
burdensome application of essentially the same regulations. ‘Mission
creep' in the definitions of a 'defense service' and of 'brokering' are
currently cases in point.

As a result, understanding of the implications of US confrols in the
larger UK companies has also been considerably enhanced, though the
consequence, ironically, has been that the price of compliance has
become a matter of much more active consideration in these companies.
Conversely, however, their experience of dealing with subcontractors and
acquisitions indicates that knowledge of export control compliance
requirements in Industry generally is decidedly patchy. Consequently,
and, again ironically, it is possible to conclude that part of the

reason why such controls have caused no more difficulty than they have
is because they are, it must be stressed through ignorance rather than
design, in practice far from fully implemented in companies involved
with US origin components.

| hope that this additional input may assist you in your endeavours.

Regards,

Brinley Salzmann

Secretary, Export Group for Aerospace & Defence (EGAD)
c/o DMA

Marlborough House

Headley Road




Grayshott

Hindhead

Surrey GU26 6LG

Tel: 01428 602622

Mobile: 07717 173670 [PLEASE NOTE NEW MOBILE PHONE NUMBER]
Fax: 01428 602628

E-Mail: b.salzmann@the-dma.org. uk <mailto:b,salzmann@the-dma.org.uk>
{work) or brinley.salzmann@ntlworid.com
<mailto:brinley.salzmann@ntlworld.com> (home)

URL: www.egad.org.uk <http./iwww.egad.org.uk/>

This information is being circulated purety for the benefit of UK

Industry, and is not intended for further dissemination to other

companies, individuals or business interests outside of the UK. If any
addressees do seek to disseminate this information to any non-UK

parties, they must ensure that they have all necessary trade control

licences in place for any business that may be conducted as a result, in

line with their statutory legal requirements under the UK's Trade in

Goods {Control) Order 2003, and the Trade in Controlled Goods (Embargoed
Destinations} Order 2004. Anyone with any queries on this should contact
the Export Control Qrganisation at the Department for Business,

Enterprise and Regulatory Reform (Tel: +44 (0)20 7215 8070, e-mail.
LU3.eca@berr.gsi.gov.uk <blocked::mailto:LU3.eca@berr.gsi.gov.uk> ). The
DMA accepts no legal responsibility for any actions resulting in

prosecutions arising from a failure to obtain hecessary trade control

licences from the British Government,

The information contained in this e-mail and any subsequent
correspondence is intended only for the parson or entity to which it is
addressed and may contain confidential and/or privileged material. if

you are not the intended recipient the retention, dissemination,

distribution, copying or taking of any action of this e-maif message is

strictly prohibited. If you received this e-mail message in error,

please contact me immediately by telephone on +44 (0) 1428 602622 or by
e-mail at b.salzmann@the-dma.org.uk <mailto:b.salzmann@the-dma.org.uk>
and delete the material from any computer.

Registered Office: DMA, Marlborough House, Headley Road, Grayshott,
Surrey GU26 6LG Tel: +44 (0)1428 607788

Reg.No. 1264602 England




>>> "Brinley Salzmann" <b.salzmann@the-dma.org.uk> 02/11/09 11:45 AM >>>
Dear Sir,

With regard to our evidence (sent to you of 7th January 2009 and %th
February 2009), in response to the request for public comment on whether
U.S3. expert controls influence manufacturers' decisions to use or not
use U.S.-origin parts and components in commercial products and the
effects of such decisions, please see below some additional, further
comments from one of our Members, who have very real practical
experience of dealing with a number of companies across the World.

As a company largely engaged in the internaticnal movement of both ITAR
and EAR equipment we are frequently exposed to the constraints and
difficulties faced by US exporters considering the effect of movements
of material out of the USA, Likewise, we are exposed to the frustration
of UK/EU and firms of other nationalities in dealing effectively with
the re-transfer demands of both.

In the former case, US exporters are obliged to demand comprehensive
detail of the entire supply chain that is anticipated in the movement of
the exported parts. This may involve a number of different entities,
beginning perhaps with an overarching JV between the US company and a UK
counterpart and trickling down to a variety of sub-contractors and
service providers. Theoretically, all of these parties may need to be
identified and controlled under TRA or license.

In the latter case, that of UK/EU firms, they are often hamstrung for
similar reasons. International defence and aercspace companies are
global these days, with the effect that a UK firm, for example, may wish
to buy from another UK firm who themselves are constrained by ITAR
re-transfer controls.

In our experience, the effect of the legislation on personnel at UK/EU
firms is

* Management of UK/EU firms are understandably frustrated to be
unable to conduct business within their own country and with other UK
firms on account of extra-territorial US legislation (which also has no
time limitation).

* Compliance staff, who in all but the largest firms tend to be
lower level management with poor access to ITAR/ERR training and
support, face daily challenges in trying to fac¢ilitate Business
Development or Contracts goals while maintaining ITAR/EAR control.

The effect on overall cost within the supply chain is significant. For
example, if Company A ( a US exporter) wishes Lo export under a license,
it is not cost effective for them to process an order for one or two
items and minimum orders are set., This increases the cost te the
foreign buyer not only in terms of gquantity but also shipping and




handling costs, etc, The foreign buyer may need a certain quantity for
their own purposes, but they may also intend to sell to others so again,
the quantity ordered increases. Once the parts are received, they pass
into stock and must be maintained in a state to ensure that parts,
authorised by ITAR to the foreign buyer only or possibly others on
license or TAA, are not diverted to others. This increases warehouse,
perscnnel and IT costs. Finally, as the foreign buyer may not be
completely knowledgeable about ITAR and the time taken to obtain
licenses etc...or even if his original US seller will assist, he orders
significantly more parts than is necessary to ensure no breakdown in
manufacturing schedules.

These are just a few examples. Overall, these demands are completely
counter to 21st Century supply chain activity.

Putting the two together....i.e, frustrated UK firms, compliance staff
under commercial pressure and counterintuitive supply chain demands, can
lead either to avoidance of US product or more fregquently, poor
compliance. A culture of poor compliance is precisely the highly

fertile environment in which real criminals and proliferators operate.

I hope that this yet further additional input may assist you in your
endeavours.

Regards,

Brinley Salzmann

Secretary, Export Group for Aerospace & Defence (EGAD)
¢/o DMA

Marlborough House

Headley Road

Grayshott

Hindhead

Surrey GUZ26 6LG

Tel: 01428 602622

Mobile: 07717 173670 [PLEASE NOTE NEW MOBILE PHONE NUMBER]
Fax; 01428 602628

E-Mail: b.salzmann@the-dma.org.uk
<hblocked::malilto:b.salzmann@the-~dma.org.uk> {work) or




brinliey.salzmann@ntlworld.com
<blocked: mailto:briniey.salzmann@ntiworld,.com> (home)

URL: www.egad.org.uk <blocked::http://www.egad.org.uk/>

This information is being circulated purely for the bhenefit of UK
Industry, and is not intended for further dissemination to other
companies, individuals or business interests outside of the UK. If any
addressees do seek to disseminate this information to any non-UK
parties, they must ensure that they have all necessary trade control
licences in place for any business that may be conducted as a result, in
line with their statutory legal reguirements under the UK's Trade in
Goods (Contrel) Order 2003, and the Trade in Controlled Goods (Embargoed
Destinations) Order 2004. Anyone with any queries on this should contact
the Export Control Organisation at the Department for Business,
Enterprise and Regulatory Reform {(Tel: +44 (0)20 7215 8C70; e-mail:
LU3.ecal@berr,.gsi.gov,uk

<blocked::blocked: imailto:LU3.ecalberr.gsi.gov.uk> }. The DMA accepts nc
legal responsibility for any actions resulting in prosecutions arising
from a failure tec obtain necessary trade control licences from the
British Government.

The information contained in this e-~mail and any subsequent
correspondence is intended only for the person or entity to which it is
addressed and may contain confidential and/or privileged material. If
you are not the intended recipient the retention, dissemination,
distribution, copying or taking of any action of this e-mail message is
strictly prohibited. If you received this e-mail message in error,
please contact me immediately by telephone on +44 (0) 1428 602622 or by
e-mail at b.salzmann@the-dma.org.uk
<blocked::mailto:b.salzmann@the-dma.org.uk> and delete the material
from any computer.

Registered Office: DMA, Marlborough House, Headley Road, Grayshott,
Surrey GU26 6LG Tel: +44 (0)1428 607788

Reg.No. 1264602 England




From: WILLIAM ARVIN

To: WATTS, JENNIFER
Date: 1/8/2009 9:35:39 AM
Subject: Fwd: Impact of US Export Controls

>>> HILLARY HESS 1/8/2009 9:05 AM >>>
FYL..

>>> $(BA 4@-0 <Aoi.Tamotsu@ap.MitsubishiElectric.co.jp> 1/8/2008 12:11 AM >>>
To: Ms. Hillary Hess, Director, Regulatory Policy Division, BIS
Fr: Tamotsu Aoi, Expert Control Department, Mitsubishi Electric Corp.

Dear Hillary-san,

We have noted that BIS is now asking US exporters in its Federal

Register whether foreign manufacturers avoid using US-origin components
in their products because of extrateritotial application of US export
controls.

{s our understanding correct that our continued efforts through the
organizagtion CISTEC have now started producing some positive effects?
Or was this move started for some completely different reasons?

Locking forward to your response,

Best regards,

Tamotsu Aoi

Corporate Exoport Control Division
Mitsbishi Electric Corporation
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ATTORNEYS AT €A 202-457-6000

Facsimilg 202-457.6115
www.pattonboggs.com

Daniel 10, Waltz
January 16, 2009 202-457-5651

dwaltz@pattonboggs.com

Via Mail & E-Mail

Jennifer Watts

Patts and Components Study

Office of Technology Evaluation
Room 2705

U.S. Department of Commetce

14th Street and Pennsylvania Ave., NW
Washington, DC 20230

Re:  Parts and Components Inquiry

Dear Ms, Watts:

I have enclosed a copy of the submission of out client, NoblePeak Vision Cotpotation,
responding to the January 5 Federal Register Notice in which the Buteau of Industry and Security
solicited information about the effects of U.S. export controls on foreign persons’ decisions to
use ot not use U.S.-otigin products, parts or components. Should you have questions ot require
additional information, please do not hesitate to confact me.

Very truly yours,

i,

Daniel B, Waltz

4999558
Washington D€ | Nosthern Virginia | New Jersey | New York | Datlas | Denver | Anchorage | Doha | Abu Dhabi




% NoblePeak Vision Corp

Januaty 15, 2009
Via Mail & E-Mail

Jennifer Watts

Parts and Components Study

Office of Technology Evaluation

Room 2705

U.S. Department of Commerce

14th Street and Pennsylvania Avenue, NW.
Washington, DC 20230

Re: Parts and Components Inquity
Dear Ms, Watts:

NoblePeak Vision Cotpotation (NoblePeak) welcomes this opportunity to submit 2 comment in
response to the Federal Register notice published on Januaty 5, 2009 by the Bureau of Industry and
Secutrity (BIS) soliciting information about the effects of U.S. export controls on foreign petsons’
decisions to use or not use U.S.-origin products, patts or components. As exphined below, as a
result of an intet-agency disagreement about the export status of our night vision camera, all of our
export license applications have been on hold since May 24, 2008. We now have 4 license
applications pending. Under these ciccumstances, we have stopped pursuing.international sales.
‘Thus, potential foreign customers are denied even the threshold opportunity to decide whether they
might want to buy out camera. Instead, because of U.S. expott controls, they ate necessarily forced
to buy comparable cameras manufactured by our foreign competitors. Moreover, we understand
that out situation is not unique. We ate awate of other U.S. manufacturers of night vision cameras
who are similatly unable to obtain export licenses. The net effect of the cugrent inter-agency
impasse is thus to deny U.S. manufacturers any ability to market or sell their products outside of the
U.S. This serves only to weaken U.S. companies while strengthening their foreign competitors. We
explain out product and the background sutrounding the cutrent regulatory impasse below.

NoblePeak has developed an image sensor that has a broad spectral response and can sense l]ght
from the visible spectrum into the neat infrared and short wave infrared spectrum. This germanium
sensot is built on a silicon substrate. Thus, in manufacturing a camera based on this sensor,
NoblePeak can use the same manufacturing infrastructure available to fabsicate computers, cell
phones and other mass-produced products. As a result, NoblePeak anticipates bringing to market a
night vision camera at one tenth the cost of competing products. This low cost opens 2 wide set of
cormercial opporttunities in uses ranging from automotive to medical to surveillance. On its face
then, the NoblePeak camera would plainly appear to be a “dual use” product subject to the Export
Administration Regulations (EAR).

500 EDGEWATER DRIVE, WAKEFIELD, MA 01880
P (781) 224-9740
F (781) 224-9747




% NoblePeak Vision Corp

In June, 2007, NoblePeak received from BIS a commadity classification classifying the camera under
ECCN 6A003B.4.a." It then submitted an application to BIS for an expott license authorizing
shipment of a prototype camera to JVC in Japan. That first prototype had a telatively small sensor
(128 x 128). The casc was elevated to the Opetating Committee where the Department of Defense
(DoD) voted against granting the license, but was outvoted. DoD then appealed the case to the
ACEP. After the vote at the Opetating Commmittee, but before the case was considered at ACEP,
the Defense Technology Secutity Administration (DTSA) prepared and submitted to the Directorate
of Defense Trade Controls (DDTC) a tequest for 2 commodity jurisdiction (C]) for the camera,
asserting that the camera is a defense atticle, subject to the Intetnational Traffic in Arms Regulations
(ITAR). At the ACEP meeting, DoD again voted against granting the license, but was the only
agency to do so. The requested license was therefore issued.

In February, 2008, NoblePeak submitted an application for a license authorizing the export to Bosch
in Germany of a prototype cameta with a larger sensor (744 x 576). Exactly the same scenatio
unfolded in connection with that application: DoDD was outvoted at the Operating Committee,
DTSA filed a CJ request before the case was considered at the ACEP, DoD was the lone agency to
vote against license issuance at the ACEP, and the requested license was issued.

DoD now takes the position that no further BIS expott licenses can be issued until the CJ teviews
ate completed. The CJ reviews themselves, however, are going nowhere. As a result, NoblePeak
has had numerous export license applications pending for months. The first was submitted in
February, 2008 and thus has been pending for over 11 months. All of these pending applications
are effectively frozen.

The CJ requests ptepared by IDTSA ate inaccutate and misleading. We have, in correspondence,
identified those inaccuracies and have repeatedly requested an opportunity to meet with DDTC
and/or DTSA to address them, To date; however, we have been unable to obtain such a meeting.
Copies of out letters and e-mails and the responses we have received are attached to this submission
as Exhibits A~G. They include greatet detail and provide some sense of our frustration, both with
the process and with the present outcome (stalemate).

As a matter of law, NoblePeak objects to the standards that DTSA and DDTC appear to be
ptepated to adopt in asserting that the NoblePeak camera can be characterized as a defense article
subject to the ITAR. NoblePeak also objects to the process adopted by DoD in which DTSA
prepates and submits to DDTC a CJ request in an appatent effort to stymie the issuance of export
licenses. As a matter of policy, NoblePeak believes that subjecting commercial night vision products
to ITAR regulation will ultimately prove counter to the United States national interests.

Finally, NoblePeak objects to the situation presently, in which its pending export licenses languish.
Thete are companies outside the United States that have developed cametas with capabilities that are
similar to the NoblePeak camera. We have atiached information about some of these foreign

1 CCATS Number G056354. As a result of this classification, aa export license from BIS is required as a
condition of export to all countrics except Canada.

500 EDGEWATER DRIVE, WAKEFIELD, MA 01880
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%@é NoblePeak Vision Corp

competitors and the cameras they have developed as Exhibit H. These companies do not confront
the need to obtain individual export licenses or the delays in obtaining required export licenses that
NoblePeak does. As a result, potential foreign custamets of the NoblePeak cameta ate instead
opting to buy comparable products from our foreign competitors. Those non-U.S. companies will
therefore obtain the sales, the revenue and the growth that result from NoblePeak’s inability to
compete internationally.

Clearly, with respect to our night vision catneta, and also with respect to night vision cameras
manufactured by other U.S. manufacturers, current U.S. export controls ate dysfanctional. The two
BIS export licenses we have received were laden with provisos which tendered them as restrictive as
licenses issued by DDTC undet the ITAR. As noted above, given the classification of out camera
under ECCN 6A003, an export license from BIS is required as a condition of expotting our camera
to evety country other than Canada. Why then should DoD, DTSA and DDTC insist that the
cameras be licensed by DDTC under the ITAR rather than BIS under the EAR? As a commetcial
matter, we ate aware that foreign customers ate disinclined to buy products from the U.S. if they are
subject to the ITAR and trequire licensing by DDTC. Indeed, our distributot in Japan sent us a letter
stating as much. (Copy attached as Exhibit I). Thus, the prospect of expott licensing by DDTC
clearly could drive potential foreign customets to choose cametas manufactured by our foreign
competitors rather than ours. Mote fundamentally, however, as noted above, given the present
inter-agency impasse and the resulting inability to issue to us any expott licenses, potential foreign
customets can fiot even entertain the threshold question of whether they would be interested in
buying our camera,

We appreciate the opportunity to provide our views. If you have questions ot require additional
information please do not hesitate to contact Daniel Waltz of Patton Boggs LLP. He is out outside
counsel assisting us with export licensing matters and can be reached by telephone at (202) 457-561
ot by email at dwaltz@pattonboggs.com

ety/fruly Yo

Michael Decelle
President & CEQO

500 EDGEWATER DRIVE, WAKEFIELD, MA 01880
P (781) 224-6740
F (781) 224-9747




NoblePeak Exhibits

Date Document
A. | 4/16/08 | Letter to Beth McCormick (DTSA)
B. | 5/2/08 | Lettet from Michael Laychak (DTSA)
C. | 5/7/08 | Letter to Frank Ruggiero (DDTC)
D. | 5/7/08 | Letter to Michael Laychak (DTSA)
E. | 5/9/08 | E-Mail from Robett Kovac (DDTC)
F. | 5/16/08 | Responding e-mail to Robett Kovac (DDTC)
G. | 6/27/08 | Letter to Ann Ganzet (DDTC)
H. Information about NobelPeak’s foreign competitots and the SWIR cametas they
manufacture and market
1. | 6/12/08 | Letter from Macnica, Inc., NoblePeak’s Japanese distributor

4998395
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2550 M Street, NW
ﬂ GGS Washington, DC 260371350
t ue 202-457-6000

Facsimile 202-457-6315
www.pationbaggs.cem

: Daniel B, Waltz
April 16, 2008 202457.5651

dwaltz@pattonboggs.com

VIA E-MAIL & MAIL

Beth M. McCormick

Deputy Undersecretary of Defense,
Technology Security Policy

& National Disclosure Policy

Defense Technology Security Administration
2850 Eisenhower Avenue

Alexandria, VA 22314

Re:  NoblePeak Vision Corporation - TriWave™ Camera, C] 352-07
Dear Ms. McCormick:

We were recently retained by NoblePeak Vision Corporation (NoblePeak) to assist with respect
to export licensing issues. NoblePeak, located in Wakefield, Massachusetts, has developed the
TriWave™ Camera, which incorporates a germanium-based CMOS imager that has a broad
spectral response and can sense light beyond the visible spectrum into the near infrared and short
wave infrared spectrum. The TriWave™ Camera was not developed for a military application.
Nothing about it bas been designed, modified or adapted for a military use. Rather, it was
conceived and designed for a variety of commercial applications including medical, automotive
and perimeter security.

Last June, NoblePeak applied to the Department of Commerce Bureau of Industry and Security
(BIS) for a commodity classification for its TriWave™ Camera with a 128x128 array. The
requested classification was issued June 15, 2007 and classified the camera under ECCN
6A003B.4.A

NoblePeak later received an oxder for this same TriWave™ Camera from the Victor Compary of
Japan, Ltd, (JVC) and applied to BIS for a license authosizing the shipment of the ordered
camera to [VC. We understand that that license application was the subject of some interagency
dispute and that, as a result, it was referred to the Operating Committee. When the Operating
Committee voted in favor of granting the requested license, the Department of Defense appealed
and the case was therefore referred to the Advisory Committee on Export Policy (ACEP). As

! CCATS Number: 056354 (copy attached as Appendix A).
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Beth M. McCormick
April 16, 2008
Page 2

you know, ACEP includes representatives of several federal agencies, including the Departments
of State, Defense and Commerce. Representatives who serve on the ACEP have the rank of
Assistant Secretary or equivalent. The ACEP met, considered the pending export license
application, and voted to approve it. The export license was issued to NoblePeak on January 10,
2008 accordingly? NoblePeak informed JVC in Japan of the license conditions and shipped the
licensed camera to JVC in February.

In shon, the issue of whether NoblePeak's TriWave™ Camera is subject to the Export
Administration Regulations (EAR) or the International Traffic in Arms Regulations (ITAR) has
been fully vetted in an interagency process that involved both the Departments of State and
Defense at a high level, That issue has now been resolved. 1 was thus surprised 1o learn that,
while that interagency process was pending, the Department of Defense drafted a request fora
commodity jurisdiction with respect to NoblePeak’s TriWave™ Camera and submitted it to the
State Department’s Directorate of Defense Trade Controls (DDTC) for adjudication.

This strikes me as both unnecessary and highly irregular. Since the issue was already being
considered in an established interagency process, why would the Department of Defense initiate
a second, parallel process? Moreover, we are not aware that an agency or company other than a
manufacturer of a product may submit a request to DDTC for a commodity jurisdiction. If such
a rule is adopted, the consequences could be pernicious. Would this mean, for example, that
NoblePeak could request of DDTC that it make a commodity jurisdiction with respect to a
competitor’s products?

BIS faxed to us last week a copy of the request for commodity jurisdiction that it had received
from DDTC for comment (CJ Request). A copy of that fax is attached hereto as Appendix C,
The CJ Request itself is a four page letter signed by you, Its first page beats a stamp indicating
that it was received ont October 26, 2007, That date is striking for at least two reasons. First, as
noted above, at that time the issue of the proper regulatory jurisdiction over NoblePeak’s
TriWave™ Camera was already pending before another established interagency forum. Second,
DDTC asked NoblePeak’s counsel last November 1 to prepare a request for a commodity
jurisdiction and to submit it by November 8. NoblePeak’s outside counsel prepared a request for
a commodity jurisdiction and submitted it to DDTC on November 7 as requested.

As the company that designed and now manufactures the TriWave™ Camera, it seems obvious
that NoblePeak is the most authoritative source of accurate information regarding the Camera
itself. Although the request for a commodity jurisdiction submitted by NoblePeald’s counsel was
prepared in a compressed timeframe, it contained accurate information that is critical to a proper

2 Export License 1381036 (copy attached as Appendix B).
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undesstanding of the Camera’s development, and thus to a proper determination with respect to
export licensing jurisdiction.

In contrast, the CJ Request submitted by your office is riddled with inaccuracies and
misstatements. Most importantly, the CJ Request baldly asserts that “the TnWave™ Camera core
based on the TriWave™ FPA has been specifically configured for a military application.” This
staternent is flatly wrong as was clearly demonstrated in the materials provided by NoblePeak’s
counsel to DDTC. This characterization is also critical to the question of whether or not the
TriWave™ Camera is properly considered a defense article.

'The CJ Request we received from BIS did include as an attachment three slides apparently taken
from a NoblePeak presentation. Even these few pages cleatly contradict the incorrect assertion
in the CJ Request that the TriWave™ Camera was specifically designed for a military application.
Thus, the very title of the presentation is “Night Vision for Main Street.” The second page
summarizes the markets being targeted by NoblePeak, noting that the TriWave™ Camera
provides “night vision capability at a price feasible for commercial security” and that the camera
can momnitor areas not currently practical such as remote parking lots, outdoor areas where
lighting is considered a nuisance to neighbors and areas with large perimeters. The third slide
notes that the TriWave™ Camera will be available at less than one tenth of the price of other
currently available options. Everything about these three slides thus screams commercial
application.

The CJ Request also notes that NoblePeak sought military funding for the design and
development of the TriWave™ Camers, then states that the “Department of Defense interprets
this to mean that the TriWave™ Camera core is also designed and developed for a military
application.” This “interpretation” is unwarranted and inconsistenit with the facts. NoblePeak
did apply on several occasions for Department of Defense funding, but all of its requests were
rejected. NoblePeak has instead received funding exclusively from commercial companies. Its
TriWave™ Camera was likewise designed for commercial applications and has been delivered
predominantly to customers who ordered it for evaluation in connection with potential
commercial applications.

The question of whether NoblePeak’s TriWave™ Camera should be subject to the EAR or the
ITAR has been raised to a high level in an established interagency process and has now been
resolved. The CJ Request prepared by your office that is presently undergoing review is
inaccurate and misleading, Under these circumstances we submit that the CJ Request should be
withdrawn,

NoblePeak recognizes that there are significant sensitivities relating to night vision cameras and
technology, and is perfectly willing to meet and discuss with all relevant agencies the products it
has under development, their capabilities, and which of them may appropriately be considered
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defense articles. This dialogue is appropriate with respect to new and more powerful products,
however, not the TriWave™ Camera that has already been subject to high level interagency

review.

I will call your office in the coming days to discuss this matter with you. In the meantime, if you
would like to contact me, please do not hesitate to call me at (202) 457-5651 or 1o send me an

email at dwaltz@ pattonboggs.com.
Very vruly yours,

Daniel E. Waltz

ce:  Clifford King
Mike Decelle
Mario Mancuso
Matt Borman
Brian Nilsson
Frank Ruggiero
Robest Kovac
Mary Ann Rashid
Gregory Tarr
Chris Costanzo
John Varesi
Jim Thompson
John Goodrich
Jeffery David
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DEFENSE TECHNOLOGY SECURITY ADMINISTRATION
2800 DEFENSE PENTAGON
WASHINGTON, D.C, 20301-2900

Mr. Daniel E. Waltz . :
Patton Boggs LLP ,
Attorneys at Law MAY 2 08
2550 M Street, NW
Washington, DC 20037-1350

Dear Mr. Waliz:

T am responding to your recent letter dated April 16, 2008, regarding
Commodity Jurisdiction (CJ) case CJ-352-07 on behalf of the Deputy Under
Secretary of Defense for Technology Security Policy and National Disclosure
Policy and Director of the Defense Technology Security Administration. Your
request that the Department of Defense (DoD) withdraw its CJ submission is
based on several misunderstandings of the commodity jurisdiction process within
the U.S. Government.

The Arms Export Control Act (AECA) authorizes the President to create the
U.S. Munitions List (USML) and establish the necessary regulations to control
exports of “defense articles,” which are items identified by the USML. The
International Traffic in Arms Regulations (ITAR), 22 C.F.R. part 120.2 states that
the items controlled under the USML shall be designated by the Secretary of State
with the concurrence of the Secretary of Defense. The ITAR outlines the policy to
be used in determining commodity jurisdiction in 22 C.F.R. 120.3 and the
procedures to be used in making such determination in 22 C.F.R. 120.4.

The Defense Technology Security Administration (DTSA) is the DoD Field
Activity responsible for implementing DoD technology security policies. As part
of that daty, DTSA makes recommendations to the Departments of State and
Commerce on the national security implications relating to the export of dual-use
and defense trade related technologies, goods, and services. A vital national
security responsibility involved in that mission is ensuring that commodities
subject to export license requirements are adjudicated via the appropriate licensing
authority. In the Department of Commerce licensing process, DoD not only has
the responsibility to review the license for national security concerns, but also to
raise commodity jurisdiction questions to the appropriate regulatory authority
resulting from our national security analysis. Based on the significant technical
capabilities of the NoblePeak TriWare Camera, DTSA fulfilled that requirement
by raising the question of the camera’s export licensing via the Department of

&




Commerce to the attention of the Department of State for jurisdictional review.
Such a review and determination can only be carried out under the authority of the
Department of State as described in the ITAR. Under this process, the
Departments of Defense and Commerce play important consultative roles.

el

The processes initiated by your client’s submission of a license to the
Department of Commerce, and their request for a CCATS determination, do not
determine, nor have any authority to determine, the appropriate export licensing
jurisdiction of a commodity. After considering your request, we intend to permit
the CJ process to run its course and will await the Department of State’s formal
determination.

Clifford King
Mike Decelle
Mario Mancuso
Matt Borman
Brian Nilsson
Frank Ruggiero
Robert S. Kovac
Mary Ann Rashid
Gregory Tarr
Chris Costanzo
John Varesi

Jim Thompson
John Goodrick
Jeffrey David

Michael R. Laychak;

Licensing Director

Defense Technology Security
Administration
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May 7, 2008 mg%rfm
dwaltz@paitonboggs.com

Frank J. Ruggiero

Deputy Assistant Secretary

of State for Defense Trade Controls
Room 1204 SA-1

2401 E Street, NW

Washington, DC 20520

Re:  NoblePeak Vision, Inc, CJ 352-07

Dear Mr. Ruggiero:

Late last October the Deputy Undersecretary of Defense Technology Security Policy and
National Disclosure Policy sent to your office a request for a commodity jurisdiction {C]) ruling
relating to a muli spectral infrared camera designed and manufactured by our client NoblePeak
Vision Corp. We understand that the mateer is presently pending at the Directorate of Defense
Trade Controls (DDTC) under case number CJ 352-07. On April 16, we sent a letter to Ms.
McCormick on behalf of NoblePeak objecting to both the process and the substance of the CJ
process initiated by DTSA, We received a letter dated May 2 from the Licensing Director at
DTSA, asserting that DTSA is properly authorized to initiate CJ reviews, declining our request to
withdraw the CJ request submittedp by DTSA and indicating that DTSA now awaits the results of
that CJ review. That letter did not address the material inaccuracies contained in the DTSA-
mgg ICZJ request that were identified in our earlier letter of April 16. 1 believe you were copied
on etters.

‘We are very familiar with the commodity jurisdiction process but are not aware of any
law or regulation that would authorize DTSA to initiate a commodity juisdiction review.
Guidance regarding commodity jurisdictions posted on the website of the DDTCs clear in
stating that, if someone other than the manutacturer of a product wishes to submit a CJ request,
that request must include a letter of authorization from the manufacturer on company letterhead
signed by a company official. See, hup://pmddic.state.gov/docs/fags cj.pdf. NoblePealk
certainly never authorized DTSA to initiate a commodity jusisdiction review with respect to its
128x128 TriWave™ Camera, Nor would it given the material misstatements contained in the CJ

573
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request prepared and submitted by DTSA.! We thus conclude that DDTC has departed from its
established policies and procedures in accepting the CJ request from DTSA. If DDTC s aware
of some regulation or policy authorizing the initiation and submission of CJ request by DTSA, or
by another party, without the consent of the product manufacturer we ask that you please send a
COpy 1O US.

It seems that all parties agree that ITAR section 120.3 establishes the criteria that a'lraﬁlyin
determining whether any given product is or is not a defense article subject to the ITAR. Those
ctiteria are very clear. Among other things, they provide that a product may be designated as a
defense article only if it is “specifically designed, developed, configured, adapted, or modified for
a military application.” As exphined in our letter of April 16, the NoblePeak TriWave™ Camera
was not specifically designed, developed, configured, adapted, or modified for a military
application. On the contrary, it has been designed, and is presently being manufactured, for
civilian and commercial applications. Thus, given the clear criteria established by the ITAR,
there is no basis under which the TriWave™ Camera can be designated 2 defense article.

If DDTC and DTSA were inclined for some reason to ignore the clear standards
established by the ITAR and declare the TriWave™ Camera a defense article, the camera would
presumably be classified under USML Category XII(c). But this category is likewise clear in
specifying that it includes night sighting equipment and infrared, visible and ultraviolet devices
only if they have been “specifically designed, developed, configuted, adapted, or modified fora
military application.” Thus the very USML category under which the TriWave™ Camera might
be classified exchudes products, like the TriWave™ Camera, that have been designed and
manufactured for civilian and commercial applications.

Finally, USML Category XII(c) is very clear in stating that a commercial camera is
licensed by the Dept. of Commerce even if it incorporates a focal plane array or other detector
that is subject 1o the ITTAR. 'The detector incorporated into NoblePeak's TriWave™ Camera is
not subject to the TTAR because it was designed and intended for commercial applications. Even
if it were, however, the camera itself would remain subject to the export licensing jurisdiction of
the Department of Commerce under the explicit language of the USML.

We note in closing that the CJ request prepared and submitted by DTSA cites to a
nurber of earlier CJ determinations for the proposition that the TriWave™ Camera should be
designated a defense article. It recently came to our attention that, in at least one case, a camera

1 For example, as noted in our letter of April 16, the DTS A-initiated CJ request claims that the
TriWave™ Camera “has been specifically configured for a military application” That is simply not true. Yet, as
explained below, that inaccurate claim is central 1o the issue of whether the TriWave™ Camera can properly be
designated a defense article.
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very similar to the TriWave™ Camera was declared by DDTCro be subject, not to the ITAR,
but to the Department of Commerce Export Administration Regulations. A copy of that CJ
determination is attached (CJ 155-01, December 3, 2001), 'The camera at issue there was
manufactured by Electrophysics Corporation of Fairfield New Jersey. Like the TriWave™
Camera that is the subject of the pending CJ request, it incorporated a 128x128 detector. CJ 155-
01 thus appears to contradict the claims made in the D'TSA-initiated CJ request that eardier CJ
determinations dictate the designation of the NoblePeak TriWave™ Camera as a defense article.

Again, because the NoblePeak TriWave™ Camera was designed and developed for
civilian and commercial applications, it cannot properlybe designated a defense article, DDTC
and its sister agencies are charged with applying the F'TAR as written, If they believe that the
standards that govem the export of night vision equipment should be revised, the ITAR and
EAR should be amended to inform the regulated community accordingly. It would be
fundamentally unfair, and also inconsistent with DD'TC's legal obligations, to apply a standard
that some may desire, but that has not been adopted and codified as required by the
Administrative Procedures Act,

As indicated in our April 16 letter to Ms, McCormick, NoblePeak would be happy to
meet with you and your staff to provide additional information about its TriWave™ Camera and
discuss with you any concexns you might have regarding its export from the United States. If,
despite the points made above, the pending CJ process is allowed to continue, any decision to
designate the TriWave™ Camera a defense atticle without inviting the participation of the
Camera’s developer and manufacturer would represent yet another misuse of the administrative
process and would call into serious question the validity of the decision itself.

Cwm’

Daniel E. Wal
Partner

cc:  Beth McCormick
Michael Laychak
Robert Kovac
Mary Ann Rashid
Clifford King
Mike Decelle
Mario Mancuso
Matt Borman
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Chris Costanzo
John Varesi
Jim Thompson
John Goodtrich
Jeffrey David
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United States Department of State

Bureau of Political-Military 8ffairs
Office of Defense Trade Controls

Washington, D.C. 20037
JUN 10 2002

In Reply Refer 1o
ODTC Case € 155-01

YOUR LETTER DATED: December 3, 2001

REQUEST FOR COMMODITY JURISDICTION DETERMINATION FOR: 8128
MicronViewer InGadAs Camera

Your commodity jurisdiction (CJ) request was referred to the Departinents of Commerce
and Defense for their review and recommendations. As a result, the Department of State
has determined the referenced commodity is not subject to the licensing jurisdiction of
the Department of State. However, the exporl of (he commeodity may require
authorization from the Department of Comumerce. Please consult their Export Counseling
Division at (202) 482-4811 ta determine your licensing requirement prior to export,

This determination is based on the information in your request that the Model 8128
camers, which is currently being offered in four versions (8128D, 8128DE. 8128V and
8128VE) is a commercial system with a military focal plane array incorporated. This
camera has been specifically modified/adapted for commercial telecotmunication
applications. However, the export of the military FPA is subject to the licensing
Jurisdiction of the Department of State. Should you require further assistance on this
matter, please contact Ms. Carol Basden at (202) 663-2719.

Sincerely yours,

b
(mt.( B, [raxle. Fel
William J, Lowell ’

Director
Office of Defense rade Controls

Michelle Intiso
Electroplysics Corporation
373 Route 48 West - Bldp. B
Fairfield, NI 07004-2442
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May7, 2008 Danicl E. Waltz

Michael R. Laychak

Licensing Director

Defense Technologies Security Administration
2900 Defense Pentagon

Washington, DC 20301-2900

Re:  NoblePeak Vision, Corp.

Dear Mr. Laychak :

Thanls you for you letter of May 2, responding to our letter of April 16. While we appreciate your
response, we continue to believe that DTSA should withdraw its pending request for a commodity
jurisdiction regarding the 128x128 TriWave™ Camera developed by our client NoblePeak Vision,
Corp. (CJ 352-07). Those concerns were summarized in a letter we sent to the Deputy Assistant
Secretary of State for Defense Trade Controls earlier today. You were copied on that
correspondence and we would be pleased to speak with you or your colleagues about any of the
points made in it.

We are writing to you today about a separate but related matter. Last February 28, NoblePeak
submitted to the Department of Commerce Bureau of Industry and Security (BIS) an application for
a license authorizing the export to a Bosch in Germany of a TriWave™ Camera that incorporates a
larger (744x576) detector for evaluation in connection with a potential automotive application (Case
No. Z729807). We understand that that license application was the subject of some interagency
dispute. As a result, it was referred to the Operating Committee, which met last week and voted to
approve the license, We understand further that the Department of Defense appealed and that the
cﬁa]sse is Bhaerefore scheduled for consideration by the Advisory Committee on Export Policy (ACEP)
this Priday.

We just leamed that, in the past days, DTSA has prepared and submitted to the State Department’s
Directorate of Defense Trade Controls (DDTC) a request that DD'TC initiate 2 Commodity
Jurisdiction (CJ) review of the 744x576 TaWave™ Camera. We anticipate that, at the ACEP
meeting this Friday, DTSA will argue that the ACEP can not consider this case because a (J review -
is now pending.

As noted in our letter today to the Deputy Assistant Secretary of State for Defense Trade Controls,
under the ITAR and EAR as presently written, the NoblePeak TriWave™ Camera can not properly

Washington OC | Mortheen Virginia | New Jersey | New York | Dallas | Denver [ Anchorage { ODoha, Qatar
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be designated a defense article because it has not been “specifically designed, developed, configured,
adapted, or modified for a military application.” If DTSA, DDTC or other agencies believe that this
standard should be modified, then the corresponding regulations must be amended. We have not
yet located any regulation that would authorize D'TSA to initiate a CJ review, Despite this apparent
lack of any legal foundation, it now appears that DTSA is initiating such reviews for the purpose of
frustrating interagency proceedings which are firmly grounded in law. See, Executive Order 12981,
Administration of Export Controls, 60 Fed. Reg. 62981 (Dec. 8, 1995). It is difficult to imagine a
clearer abuse of process.

As we did with respect to the CJ review that DTSA initiated for NoblePeak’s 128x128 TriWave™
Camera, we request the DTSA withdraw its recent request for a CJ review of the more recent
744x576 TriWave™ Camera. Also, given the manifest inaccuracies contained in that earlier DTSA-
initiated CJ request, we ask that we be provided a copy of the recently submitted request and that
NoblePeak be allowed to comment on it. Finally, if the Cf request is not withdrawn, we ask that
NoblePeak be allowed to participate in the CJ review. As the developer and manufacturer of the
744%576 TriWave™ Camera, it seems obvious that the comments and participation of NoblePeak
can only improve the process.

r

Daniel E. Waltz

ce:  Beth McCormick
Frank Ruggiero
Robett Kovac
Mary Ann Rashid
Gregory Tarr
Mario Mancuso
Martt Borman
Brian Nilsson
Chris Costanzo
John Varesi
Jim Thompson
John Goodrich
Jeffrey David
Clifford King
Mike Decelle
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Waltz, Daniel

AN RN ]
From: Kovac, Robert S [KovacRS@staie.gov]
Sent: Friday, May 09, 2008 11:56 AM
To: Waltz, Daniel ]
Ce: Ruggiero, Frank J; Michae!.Laychak@osd.mil; beth.mccormick@osd.mil; Trimble, David C,

Dalton, Jane G; Ganzer, Ann K: Rashid, Mary Ann; Tarr, Gregory L, davidj@tswg.gov;

mmancusc@bis.doc.gov; mborman@bis.doc.gov, bnllsson@bis.doc.gov,

ccostanz@bis.doc.gov; jvaresi@bis.doc.gov, john.goodrich@fluke.com;

cliffordking@noblepeak.com; mike.decelie@noblepeak.com; Tucker, Maureen E
Subject: RE: NoblePeak Vision

Before this discussion goes any further, I think we need to clear up a
few issues seem to be causing some confusgion.

1. WNeither the Arms Export Control act nor the International Traffiec In
Arms Regulations define or limit who may submit a Commodity Jurisdiction
request, 22 CFR 124.4 outlines the procedures to be followed when
"doubt exists as to whether an article or service is covered by the U.S,
Munitions List." DTSA clearly has the legal foundation to make such a
request.

2. Your claim that the TriWave camera "can not properly be designated a
defense article™ is also not supported. Thermal imaging for observation
and targeting is clearly a "military application." Whether the TriWave
cameras have a "military or intelligence applicability so significant”
that control under the U.S5. Munitions List is reguired is a declsion
made at the end of the commodity jurisdiction process with all factors
taken into account.

3. 8ince the process established under EQ 12981 assumes that the item
being licensed is under the juriadiction of the Department of Commerce,
I could imagine no greater "abuse of the process" then attempting to
adjudicate a USML article under a Department of Commerce licenss.,

Robert 8. Kovac

Managing Director, Directorate of Defense Trade Controls

Bureau of Political Military Affairs

US Department of State

————— Original Message--~--

From: Waltz, Daniel [mallto:DWaltz@PattonBoggs.com]

Sent: Wednesday, May 07, 2008 6:22 PM

To: Michael.Laychak@osd.mil

Cc: Michael.Laychak@osd.mil; beth.mccormick@osd.mil; Rugglerc, Frank Jj
Rashid, Mary Ann; Tarr, Gregory L; Kovac, Robert 8; davidj@tswg.gov:
mmancusofibis,doc.gov; mborman@bis.doc.gov; bnilsson@bis.doc.gov;
ccostanz@bis.doc.gov; jvaresi@bis.doc.gov; john.goodrich@fluke.com;
cliffordking@noblepeak.com; mike.dacelle@noblepeak.com

Subject: FW: NoblePeak Vision

Mr. Laychak:

I have attached a scanned copy of a letter relating to what we
understand is a newly-initiated Commodity Jurisdiction review of a
NoblePeak Tri"Wave camera that is scheduled for consideration at this
Friday's meeting of the ACEP. You will receive the hardcopy by mail.

We would welcome the opportunity to meet with you and your staff to
discuss thls latest Commodity Jurisdiction review, as well as the review
initiated by DTSA last Qctober (CJ 352-07).

Daniel E. Waltz




Patton Boggs LLFP

2550 M St., WW

Washington DC 20037

Tel: 202-457-5651

Fax: 202-457-6315
mailto:Dwaltz@pattonboggs.com

From: Waltz, Daniel

Sent: Wednesday, May 07, 2008 6:17 PM
To: Waltz, Daniel

Subject: WNoblePeak Vision

V VYV VY VY

<<NoblePeak.pdf>>

DISCLAIMER:

This e-mail message contains confidential, privileged information
intended solely for the addressee, Please do not read, copy, or
disseminate it unless you are the addressee. If you have received it in
error, please call us {collect) at (202) 457-6000 and ask to speak with
the message sender. Also, we would appreciate your forwarding the
message back to us and deleting it from your system. Thank you.

This e-mail and all other electronic (including voice) communications
from the sender's firm are for informational purposes only. No such
communication is intended by the sender to constitute either an
electronic record or an electronic signature, or to constitute any
agreement by the sender teo conduct a transaction by electronic means.,
Any such intention or agreement is hereby expressly disclaimed unless
otherwise specifically indicated. To learn more about our firm, please
vislt our website at http://www.pattonboggs.com,
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Waltz, Daniel

e R
From: Waltz, Daniel
Sent: Friday, May 18, 2008 5:.03 PM
To: '‘Kovag, Robert §' ) .
Cc: Ruggiero, Frank J; Michael.Laychak@osd.mil; beth.mecormick@osd.mil; Trimble, David C;

Dalton, Jane G; Ganzer, Ann K; Rashid, Mary Ann; Tarr, Gregory L; davidj@tswg.gov;

mimancusc@bis.doc.gov; mborman@bis.doc.gov; bnilsson@bis.doc¢.gov;

coostanz@bis.doc.gov, jvaresi@bis.doc.gov, john.goodrich@fluke.com;

cliffordking@noblepeak.com; mike.decelle@noblepsak,com; Tucker, Maureen E
Subject: RE: NoblePeak Vision

Mr. Kovac:
Many thanks for your email of May 9. I address the points it makes below:

1. You are correct that neither the Arms Export Control Act nor the International
Traffic in Arms Requlations define or limit the parties that may submit a commodity
jurisdiction request. DODTC guidance does impose such limits, however. DDTC’s Commodity
Jurisdiction (CJ) FAQs, for example, includes the following:

Q: Who can submit a CJ request?

A: We prefer that the manufacturer submit the request because of the background and sales
information required. However, a designated representative may submit a CJ request on the
nanufacturer’s behalf. In such cases, the CJ request package must Include a letter of
authorization from the manufacturer on company letterhead signed by a company official, a
mailing address, and phone number. (Emphasis added.)

Similar guidance is contained in DDTC’s Guldelines for Preparing Commodity Jurisdiction
{CJ) Requests and in its Instructions/Guidelines for Request for Commodity Jurisdiction
(CJy/U.8. Munitions List (USML) Determination Form DS-4076. It thus appears that DDTIC is
bending its own peolicies in accepting CJ requests from DTSA that are not authorized or
supported by the relevani product’s manufacturer.

2. You seem to suggest that a product can be designated a defense article if it has
*military or intelligence applicability so significant” that control under the USML is
required. As you know, the guoted language is taken from ITAR Section 120.3(b}, which
establishes ocne of the two bases under which a product may be designated a defense
article. The full text provides that a product may be designated a defense article if it:

“(b) is specifically designed, developed, configured, adapted, or modified for a military
application, and has significant military or intelligence applicability such that control
under this subchapter is necessary.” (Emphasis added.)

Thus, it is not the case that a product may be designated a defense article solely on the
basis that it has significant military or intelligence applicability. Rather, two
conditions must be satisfied. First, the product must have significant military or
intelligence applicability. Second, the product must also be specifically designed,
developed, configured, adapted, or modified for a military application.

ITAR Section 120.3{a) defines the second basis for designation as a defense article. This
subsection also provides that a product may be designated a defense article only if it is
specifically designed, developed, confiqured, adapted, ox modified for a militaxy
application. Thus, this requirement is contained within the ITAR, is binding upon DDTC,
and cannot be ignored. Moreover, as explained in my letter to Deputy Assistant Secretary
Ruggiero of May 7, the same requirement is replicated in Category XII{c) of the USML, the
only category that could concelvably apply to the NoblePeak TriWave ™ camera. DDTC thus
could net, congistent with applicable legal standards, designate the TriWave ™ camera a
defense article solely on the basis of its mllitary or intelligence applicability, Before
it could properly be designated a defense article, the TriWave ™ camera would also have to
be “specifically designed, developed, configured, adapted, or modified for a militaxy
application.” Yet, the TriWave ™ camera has not been “specifically designed, developed,
configured, adapted, or modified for a military application.” On the contrary, it has
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been designed and developed for civilian and commercial applications. The TriWave ™

camera thus cannot be properly designated a defense article.

3. You seem to suggest that the interagency consideration of the export license
applications submitted by NoblePeak to the Department of Commerce, first by the Operating
Committee then by the ACEP, ls some type of an abuse of process. This claim, however,
assumes that the NoblePeak TriWave ™ camera 1s a USML article. We certainly hope that
this claim does not foreshadow the conclusion of the pending commodity jurisdiction_
reviews of the TriWave ™ camera. That same issue has been considered by the Operating
Committee and ACEP in connection with two separate license applications submitted by
NoblePeak and, in both cases, the determination was made that the TriWave ™ camera 1s
properly subject to Department of Commerce licensing. Moreover, as explained above, the
TriWave ™ camera cannct, consistent with the legal standards contained within the ITAR, be
designated a defense article. In submitting export license applications to the Department
of Commerce, NoblePeak has at all times acted in good faith and in a transparent manner.
The Department of Commerce and other interested agencies have acted consistent with
procedures established by regulation and Executive Order in considering and adjudicating
those license applications. We therefore fail to understand your characterization of the
adjudication of those applications as a possible “abuse of the process.”

Despite our disagreements, we were very pleased to receive your emaill, as we hope that it
might represent the opening for further dialogue. We find it somewhat startling that, in
considering a company’s product, DDTC and its sister agencies would decline, even reject,
that company’s active participation, The one DTSA-initiated CJ request we reviewed
contains striking errors, errors that were not acknowledged or addressed in your email.
It is difficult to understand how the CJ process can be allowed to proceed until thoss
errors are acknowledged and rectified. We submit that NoblePeak’s active involvement in
the continuing CJ review would be instrumental in that regard. We therefore take this
opportunity to renew NoblePeak's request that it be allowed to participate in the
congideration of the two CJ reviews that are now pending with respect to the TriWave ™
camera. We also take this opportunity to renew NoblePeak’s request that it receive a copy
of the commodity jurisdiction request that, we understand, was submitted te DDTC by DTSA

last week.

Daniel E. Waltz

Patton Boggs LLP

2550 M St. NW

Washington DC 20037

Tel: 202-457-5651

Pax: 202-457-6315
mallto:Dwaltz@pattonbogygs. com

----- Original Message---—-—-
From: Kovac, Robert 8 {mailto:KovacRS@state.gov]
Sent: Friday, May 09, 2008 11:56 AM

To: Waltz, Daniel
Cc: Ruggiero, Frank J; Michael.Laychak@osd.mil; beth.mccormick@osd.mil; Trimble, David C;

Dalton, Jane G; Ganzer, Ann K; Rashid, Mary Ann; Tarr, Gregory L; davidj@tswg.gov:
mmancusof@bis.doc.gov; mborman@bis.doc,gov; bnilsson@bis.doc.gov; ccostanz@bis.doc.gov;
jvaresiB@bis.doc.gov; john.goodrich@fluke.com; cliffordking@noblepeak,com;
mlike.decellel@noblepeak.com; Tucker, Maureen E

Subject: RE: NoblePeak Vision

Before this discussion goes any further, I think we need to clear up a
few issues seem to be causing some confusion.

1, Neither the Arms Export Control act nor the International Traffic In
Arms Regulations define or limit who may submit a Commodity Jurisdiction
request. 22 CFR 124.4 outlines the procedures to be followed when
"doubt exists as to whather an article or service is covered by the U.S.
Munitions List." DTSA clearly has the legal foundation to make such a

request,

2. Your claim that the TriWave camera "can not properly be designated a
defense article” is also not supported. Thermal imaging for observation
and targeting is clearly a "military application." Whether the TriWave
cameras have a "military or intelligence applicability so significant”
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that control under the U.S. Munitions List is required iz a decision
made at the end of the commodity jurisdiction process with all factors

taken into account,

3. Since the process established under EO 12981 assumes that the item
being licensed is under the jurisdiction of the Department of Commerce,
I could imagine no greater “abuse of the process" then attempting to
adjudicate a USML article under a Department of Commerce llcense.

Robert §. Kovac

Managing Director, Directorate of Defense Trade Contreols

Bureau of Political Military Affairs

US Department of State

----- Original Message---—--

From: Waltz, Daniel [mailto:DWaltz@PattonBoggs.com]

Sent: Wednesday, May 07, 2008 6:22 PM

To: Michael,Laychak@osd,mil

Cec: Michael.Laychak@osd.mil; beth.mccormick@osd.mil; Ruggiero, Frank J:
Rashid, Mary Ann; Tarr, Gregory L; Kovac, Robert S; davidj@tswg.gov;
mancuso@bisz.doc.gov; mborman@bis.doc.gov; bnilsson@bis.doc.gov;
coostanz@bis,.doc.gov; jvaresifibis.doc.gov; john.goodrich@fluke.com;
cliffordking@noblepeak.com; mike,decelle@noblepeak.com

Subject: FW: NoblePeak Vision

Mr. Laychak:

I have attached a scanned copy of a letter relating to what we
understand is a newly-initiated Commodity Jurisdiction review of a
NoblePeak Tri"Wave camera that 1s scheduled for consideration at this
Friday's meeting of the ACEP. You will receive the hardcopy by mail.

We would welcome the opportunity to meet with you and your staff to
discuss this latest Commodity Jurisdiction review, as well as the review
initiated by DTSA last October (CJ 352-07).

Daniel E. Waltz

Patton Boggs LLP

2550 M St. NW

Washington DC 20037

Tel: 202-457-5651

Fax: 202-457-6315
mailto:Dwaltz@pattonboggs.com

From: Waltz, Daniel

Sent: Wednesday, May 07, 2008 6:17 BM
To: Waltz, Daniel

Subject; NoblePeak Vision

VVVVVVY

<<NoblePeak.pdf>>

DISCLAIMER:

This e-mail message contains confidential, privileged information
intended solely for the addressee. Please do not read, copy, or
disseminate it unless you are the addressee. If you have received it in
error, please call us (collect) at (202} 457-6000 and ask to speak with
the message sendsr. Also, we would appreciate your forwarding the
message back to us and deleting it from your system. Thank you.

This e~mail and all other electronic (including voice) communications
from the sender's firm are for informational purposes only. No such
communication is intended by the sender to constitute elther an
slectronic record or an electronic signature, or to constitute any
agreement by the sender to conduct a transaction by electronic means.
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Any such intention or agreement is hereby expressly disclaimed unless
otherwise specifically indicated. To learn more about our firm, please
visit our website at http://www.pattonboggs.com.
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2550 M Streay, NW

P BN U GS Washington, 0C 260371350
P W ur 202-457-§000

ATTORHEYS AT LA

Facsimile 202.457-6115
www.pattonboggs com

Daniel E. Wab
June 27, 2008 20?—11:57—5651 B

dwalz@panonboggs.com

VIA L & E-MAIL

Ann Ganzer, Divector

Office of Defense Trade Controls Policy
PM/DDTC, SA-1, 12 Floor
Directorate of Defense Trade Controls
Bureau of Political Military Affairs

1S, Dept. of State

Washingron, DC 20522-0112

Re:  NoblePeak Vision, Inc. CJ 149-08
Dear Ms Ganzer:

On February 28, 2008, our client NoblePeak Vision Corp. submitted to the Department of
Commerce, Bureau of Industry and Security (BIS) an application for a license authorizing the
export to Bosch in Germany of one NP-EC700-MO1 TriWave™ Evaluation Kit incorporating a
744 x 576 multispectral infrared focal plane array (the “TriWave™ Camera”). The case was
circulated for review, DTSA objected to the granting of the license, and the case was elevated to
the Operating Committee accordingly, At the Operating Committee, DTSA was the only agency
that objected to the granting of the license. DTSA appealed and the case was elevated to the
ACEP. It appears that, after being outvoted at the Operating Committee and shottly before the
ACEP meeting, DTSA prepared and submitted to DDTC a request for commodity jurisdiction
for the TriWave™ Camera. (the “CJ Request,” Case No. CJ 149-08). NoblePeak learned of the
CJ Request and we sent a letter to DTSA on May 7 objecting to it and requesting a copy. We
received a redacted copy approximately one month later, on June 3%,

Your staff has invited NoblePeak to submit its comments and thoughts on the CJ Request.

Most fundamentally, NoblePeals believes that the CJ Request misunderstands or mischaracterizes
both the facts and the law. It also believes that DTSA is pursuing a misguided policy in this and
similar cases. We amplify upon these points below.

The Facts
The most fundamental factual inaccuracy or mischaracterization contained in the CJ Request is

its unqualified statement that the TriWave ™ Camera “is configured for military application.” As
noted above, the TriWave™ Camera at issue here is an evaluation kit. Effectively, itisa-
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Ann Ganzer, Director
June 27, 2008
Page 2

prototype camera that potential customers are buying for purposes of evaluating the TriWave™
technology. The prototype camera is bulky, heavy, consumes significant power, dissipates
significant heat, has not been ruggedized and is designed for aperation only in a controlled
environment (&g, at room temperature). Given these inherent characteristics of the prototype,
we submit that, not only is the prototype not configured for military application, the prototype is
not even capable of 2 milicary application.

The CJ Request likewise asserts that the prototype camera is configured for military application
because it is “capable of” supporting long-range target ID, counter-camouflage and passive night
vision applications. A kitchen knife is “capable of” killing military personnel, yet kitchen knives
are not considered defense articles. That is because the ITAR do not allow the designation of a
product as a defense article based upon what the product is “capable of.” Rather, the ITAR
employs a higher standard, allowing a product to be designated a defense article only if it has
been specifically designed, developed, configured, adapted, or modified for a military application.

The CJ Request also argues that the prototype camera is configured for military application
because it is configured for “military night vision/targeting,” citing the TriWave™ Camera
product data sheet. The data sheet, posted on the NoblePeak website, cited that application
among several other potential applications. Clearly then, the prototype camera was not
specifically designed, developed, configured, adapted, or modified for military nighe
vision/targeting. Rather, it was developed for evaluation and consideration in connection with a
number of potential applications, only one of which was military. The focus of NoblePeak’s
product development efforts has always been the commercial market. The fact that DTSA chose
to pluck a single reference 1o a potential military use from the website and cite to it in support of
its argument that the camera should be designated a defense article seems disingenuous at best.
NoblePeak has since revised its product data sheet to add additional examples of commercial
applications which more accurately reflect the business focus of NoblePeal. The copy of the
current product data sheet is attached heréto for your review and reference. (Exhibit A).

Finally, on this threshold issue, the CJ Request asserts that the prototype is “inherently military”
because of its performance characteristics. If the prototype is “inherently military,” why has
NoblePeak received orders and inquiries from automotive companies that seek to evaluate the
camera for possibly use in automobiles, orders from medical companies that seek to evaluate use
of the camera in medical imaging applications, and similar orders from companies interested in
evaluating use of the camera in commercial security cameras, machine vision, semi-conductor
testing, remote ground sensing, industrial scanning and vision systems among others? The
commercial response to, and interest in, the prototype camera in the marketplace is more telling
evidence of the predominantly commercial applications of the camera than the simple,
unsuppotted statement that the prototype camera is “inherently military.”
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Ann Ganzer, Director
June 27, 2008
Page 3

Nezxt, the CJ Request makes the puzzling claim that the repeated decisions by the U.S. military to
not fund research and development of the TriWave™ Camera somehow “validates the
significant military applicability” of the TriWave™ technology. This assertion is so twisted as to
border on ludicrous.

The CJ Request also claims that “foreign availability is not a significant factor.” We beg to differ.
The Belgian company XenIGCs has developed a camera that is comparable in its performance to
the TriWave™ Camera. We understand that XenICs can export this camera without obtaining
an individual export license to all 27 members of the European Union, and may export to major
European allies such as the United States, Canada, Australia, Japan, New Zealand and -
Switzerland without applying for or obtaining an individual export license under authority of the
European Union’s Community General Export Authorization (CGEA). Insofar as it now
appears that all pending NoblePeak export license applications are on hold, foreign availabilicy is
most definitely a significant factor, If NoblePeak is unable to export its prototype camera, non-
U.S. customers will inevitably turn to altemate suppliers like XenICs. This will stimulate the
growth of companies like XenICs while siowing the growth of NoblePeak. This can hardly be
the result desired by DTSA specifically, or the US. government more generally.

The Law

The CJ Request then makes a puzzling set of assertions with respect 1o our allies’ export
regulation of night vision products and the impact that their regulation should have upon
corresponding U.S. regulation. The CJ Request notes that many night vision products are
desctibed on the Wassenaar Arrangement (WA) Dual Use List, but then claims that inclusion on
the WA Dual Use List has no bearing on the jurisdictional status of a given product in the United
States. In fact, under the ITAR, inclusion on the WA Dual Use List does impact jurisdictional
status in the United States. Under I'TAR Section 120.4 (d)(3)(ii), in determining whether a given
product is a defense article, consideration must be given to “the nature of controls imposed by
other nations on such items {including Wassenaar Arrangement and other multilateral controls).”
The next subsection further specifies:

That items described on the Wassenaar Arrangement List of Dual-
Use Goods and Technologies shall not be designated defense
articles or defense services unless a failure to control such items
on the U.S. Munitions List would jeopardize significant national
security or foreign policy interests.'

1 22 CFR Section 120.4 (d)(3)(iii}. Of course, even if a determination is made that failure to control an item
might jeopatdize national security or foreign policy interests, it remains the case that a product may be designated a
defense article only if it has been specifically designed, developed, configured, adapted, or modified for a milirary
application. 22 CFR Section 120.3.




Ann Ganzer, Director
June 27, 2008
Page 4

The CJ Request’s assertion that inclusion on the WA Dual Use List has no bearing on
jurisdictional status in the US. is thus clearly contradicted by the ITAR. Under the ITAR, a
product included on the WA Dual Use List can be designated a defense article in the United
States only under the most unusua